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CoUBT CNP THE DISTRICT OF COLUMBIA. 




The Untied States iOF America, ex rel.' 
Logan Bive^ Petitioner, ^ 


Albert B. Fall, Secretart of the In- 
terior, Bespondent. 


At law No. 67276. 


United States of America, 1 
District'of Cohmhicu]^" 

Be it remembered that in the Supine Court of the Dis^ct of 
Columbia, at the city of Washington, in said District, at the times 
hereafter motioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 



FEimON FOR MANDAMUS. 


(Filed January 22, 1923.) 

In the Supreme Court of the District of Columbia. 

The United States of America, ex rel. 

Logan Bives, 

'V. At law Na 67276. 

Albert B. Fall, Secretary of the In- 

terior. 

The petition of the United States on the relation of Logan Bives 
respectfully represents: 

1. That the'^itioner, Log^ Bives, is a citizen of the State of 
California andlbrings this petition for a writ of mandamus against 
the respondent, Albert B. Fall, a citizen of the State of New Mexico 
residi^ in the District of Columbia. 

n. Ine said Albert B. Fall, respondent, was at the several,times 
hereinafter referred to, and still is, Secretary of the Interior of the ' 
United States, and as such charged with the administration of the 
laws of the United States relative to the war minerals relief claims, 
and especiallv section 5 of the act of March 2,1919 Stat 1272) 
as amended dv the act of November 23, 1921 (Public 99), and is 
sued in his omcial capacity as Secretary of the Interior as afore¬ 
said. 

IIL The said respondent as Secretary of the Interior is, und^ 
said section 5 of the act of March 2, 1919, a copy of which is at¬ 
tached to this petition as Exhibit " 

2 authorized to adjust, liquidate and pay such net losses 

as have been suffered by any person, firm or corporation, by 
reason of producing or preparing to produce * * * manganese 
* * * m compliance witn the request or demand of the Depart¬ 
ment of the Interior * ♦ ♦ to supply the urgent needs of the 
nation in the prosecution of the war * * *. 

" The said Secretary shall make such adjustments and payments 
in each case as he shall determine to be ju^ and equitable: t^t the 
decision of said Secretary shall be conclusive and mud; * * * 

^And provided further. That said Secretary shall consider, 
approve and dispose of only such claims as sh^ be made here- 


2 


HX7BEBT WORK VS. THE UNITED STATES. 


under and filed with the Department of Interior within three 
months from and after the^pix>val of this act; * ^ * 

"And provided further, That no claim shall 1^ allowed or paid by 
the said Secretary unless it sh^ appear to the sati^action of the ^ 
said Secretary th^ the expenditures so made, or obligations so in> 
curred by the claimant, were made in good faith for or upon prop> 
erty which contained either manganese, chrome, pyrites, or tun^en 
in sufficient quantities to be of commercial importance.” 

IV. The petitioner, during the months of June and July, 1918, in 
IHreparing to produce manganese in compliance with the r^uest of 

the Department of the Interim to supply the urgent needs of the ^ 
nati<m m the prosecution of the war, agreed to buy two tracts of \ 
land known as the " Clark Tract,” and the “ George Tract,” dtuated 
near Batesville, Ark., containing manganese in sufficient quantities 
to be of commercial importance, and made initial payments on said 
purchase of $9,600; ana on November 4, 1918, the petitioner leased 
other property containing manganese in sufficient quantities to be 
of commercial importance, and purchased certain machinery for , . 
the operation of these properties. Upon the siting of the armistice 
there was due by the petitioner upon tne purchase price of 

3 said land, under his agreements, the sum of $11,000, but there 
then being no further demand for manganese this land had 

no value whatever as mineral land, and its market or other value was 
far less than the balance due on the purchase price, and did not 
exceed the sum of $1,000. The petitioner, therefore, to save further 
loss, elected under his said contracts of purchase, to lose, as liquidated 
damages, the said sum of $9,600 rather than to pay the $11,000 still 
due for property then worth only the said sum of $1,000. The said 
sum of $9,600j therefore, is a net loss to the petitioner in preparing 
to produce said minerals upon the request of the Interior Depart¬ 
ment to supply the urgent need of the nation in the prosecution 
of the war. 

V. The Secretary of the Interior, acting under the provisions of 

said section 5 of the act of March 2, 1919, organized the War Min- ^ 
erals Relief Commission in the Department of the Interior for the 
consideration of claims arising under said act, and promulgated cer¬ 
tain regulations governing the filing and adjumcation of such 
claims; and the petitioner, in accordance with said act and the said 
regulations, on or before June 2,1919, filed in the office of the Secre¬ 
tary of the Interior, Washington, D. C., his claim for net losses suf¬ 
fered by reason of producing or preparing to produce mangan^ in 
compliance with the request of the Department of the Interior to 
supply the urgjent needs of the Nation in the prosecution of the war. 

The petitioner’s claim was numbered by the said Secretary of 

4 Interior as Claim No. 346, and aggregated the sum of 
$55,204.15; which included among other items the said sum of 

$9,600, petitioner’s net loss for the " George ” and “ Clark ” tracts of 
land, as set out in paragraph IV herein. The petitioner’s said claim, 
other than the said net Toss of $9,600 for said land, was considered by 
the said War Minerals Relief Commission, and on February 12,1920, 
said commission recommended to the Secretary the pa 3 nnent to the 
petitioner of the sum of $23,047.36; and upon this recommendation 
an award was made your petitioner by the Secretary of Interior 
March,4,1920, in said last-mentioned amount. Copy of the findings 
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of said oynmission of FbiKraaty 12,1920, is attadi^ to this petition 
lis Exhibit ^ B,” and copy of award of March ^ 1920, is attached 
to tiiis petition as Exhibit" 0.^ The petitioner filed under the sidd 
aniendatoiy of November 23,1921, mfore said respondent Secre¬ 
tary of Interior, a petition requestiim a rdbeaiin^ ox his lefosal to 
ccmsider said claim for $9,000 expen<^ for said two tracts of land, 
but upon consideration the War Minerals Comnussion on October 
31,1922, again determined that ^ expenditure incident to the purchase 
of property ♦ ♦ ♦ is not repayable under the law.” This de¬ 
termination was approved by the said respondent November 21, 
1922. Copies of the opinions of said commission of October 31,1922, 
and of said re^ndent of November 21,1922, are attached hereto as 
Exhibits “ D ” and “ E,” respectively. 

VI. From these said exhibits it appears that the said S^retary of 
Interior found (1) that the petitioner suffered net losses in prepar¬ 
ing to produce manganese; (2) that in thus preparing to produce 
said minerals petitioner acted upon the request of the Depart-^ 
5 ment of the Interior, and (3) tnat the expenditures made by 
the petitioner were made in good faith,, and (4) were for or 
upon properties containing manganese in sufficient quantities to be of 
commercial import^ce. While making these several findings as 
aforesaid, said Secretly of the Interior failed and refused to take 
jurisdiction of the said claim for the net loss of $9,600 suffered by 
your petitioner for the said ^ George ” and “ Clark ” tracts of land 
on the ground that net losses in preparing to produce manganese, 
occasioned by expenditures or.obbgations incurred in t^ purchase 
of property contoining manganese in sufficient quantities to be of 
commercial importance, did not come within the provisions of said 
act of March 2,1919, and said respondent was without authority to 
consider the same. 

VTI. Your petitioner shows that the re^ondent’s refusal to-j^judi- 
cate petitioner’s expenditures in good faith for property admitte<Uy 
containing manganese in sufficient quantities to be of commerciid 
importance, and respondent’s denial of his power and authority to 
adjust and pay petitioner’s net loss thus arising, is a clear mistake 
and plain misunderstanding of the unambiguous terms of said sec¬ 
tion 5 of the act of March 2, 1919, and respondent’s nbnaction <»n 




rnri I n iwifmii 




mandamus. 


VIII. Wherefore petitioner prays: 

1. That a writ of mandamus may be issued directing toe respondent 
Albert B. Fa^ Secretary of toe Interior, to take jurisdiction oi 

toe petitioner’s claim for expenditures made and obligations 
6 incmred in good faith for toe said tracts of land rontoining 
manganese in sufficient quantities to be of commercial impor- 
tance, to aUow such sum as may be just and equitable to adjust and 
pay petitioner’s net losses, if any, thus arising in preparing to pro¬ 
duce manganese at toe request of toe Department of the Litenor, 
and to ascertain toe amount thereof. 

2. That a rule may issue requiring respondent, Albert B. FalL 
Secretary of Interior, to show cause, if any he can, why toe writ of 
mandamus should not issue herein as prayed. 

Logan Bives. 
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State op Caufcsnia, 

CcwKby of Los Angeles^ ] * 

I^gan BiTe^ being duly sworn, deposes and says tiiat he is the 
petitioner herein; that he has read and knows the ail^ations in said 
petition to be true, except such matters as are allied on information 
and belief, and as to those he believes them to be true. 

Logan Bives. 


Subscribed and sworn to before me this 
[seal.] 

My commission expires Dec. 5,1926. 


3d day of January, 1923. 
Minka McGabvey, 

Notary PiibUc, 


Ltcot^tt; C. Gahnett, Attorney. 


7 Exhibit “A.” 

Section 5 of the Act of Congress entitled “An Act to Provide 
Belief in Cases of Contracts Connected with the Prosecution of the 
War and for Other Purposes,” approved March 2, 1919. 

“ Section 5.—That the Secretary of the Interior be, and he hereby 
is, authorized to adjust, liquidate, and pay such net losses as have 
b^n suffered by any person, firm, or corporation, by reason of pro¬ 
ducing or preparing to produce, either manganese, chrome, pyrites, 
or tungsten in com^ance with tne request or demand of the D^art- 
ment of the Interior, tiie War Industries Board, the War Trade 
Board, the Shipping Board, or the Emer^ncy Fleet Corporation to 
supply the urgent needs of the Nation in tne prosecution of the war; 
saia minerals being enumerated in the Act of Congress approved 
October fifth, nineteen hundred and eighteen, entit^ ^An Act to 
provide further for the national Purity and defense by encouraging 
the production, conserving the supply, and controlling the distri¬ 
bution of those ores, metals, and minerals which have formerly been 
largely imported, or of which there is or may be an inadequate 
suppty.’ 

“Tne said Secretary shall make such adjustments and payments 
in each case as he shall determine to be just and equitable; that the 
decision of said Secretary shall be conclusive and final, subject to 
the limitation hereinafter provided; that all payments and expenses 
incurred by said Secretary, including personal services, traveling 
and subsistence expenses, supplies, posta^, printing, and all other 
expenses incident to the proper prosecution of this work, both in 
the District of G)lumbia and elsewhere, as the Secretary of the 
Interior may deem essential and proper, shall be paid from the 
funds appropriated by the said Act of October fifth, nineteen hun¬ 
dred and eighteen, and that said funds and appropriations shall 
continue to be available for said purpose until sucn time as the said 
Secretary shall have fully exercis^ the authority herein granted and 
performed and complete the duties hereby provided and imposed: 
Provided^ however^ That the payments and disbursements made 

rvrrtTneinmo rk-f confirk-n •fn-r qti/ 4 in /»rk'n'n<v»Hrk'n 
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^•500,000: And provided farther. That said Secretary shaU oon> 
siaer, approve, and dispose of only snch claims as sfa^ he made 
herenn<&r. and hied wnh the Department of the Interior ^nithiff 
three months ^m and after the apnroTal of this Act: And vrovided 
further^ That no claim shall be ^owed or paid by said Secretary 
unless it shall appear to the satis&ction of the said Secretary that 
the expenditures so made or obligations so incurred by the claimant 
were made in good faith for or upon- property which contained 
either manganese, chrome, pyrites, or tungsten in sufficient quantities 
to be of commercial imj^rtance: And provided fwrther^ That no 


subsequent to Apni sixtn, mneteen nunarea ana seventeen, ana 
8 prior to November twelfth, nineteen hundred and eighte^ in 
a legitimate attempt to produce either manganese, diromc, 
pyrites, or tungsten for the needs of the Nation for the prosecution 
of the war, and that no profits of any kind shall be included in the 
allowance of any of said claims, and that no investment for merely 
speculative purposes shaU be recognized in any manner by said 
Secretary: And provided further^ Inat the settlement of any claim 
arising imder the provisions of this section shall not bar the United 
States Government, through any of its duly authorized agencie^ or 
' any committee of Congress hereafter duly appointed, from the right 
of review of such settlement, nor the right to recover any money 
paid by the Gh^Temment to any party under and by virtue of the 
provisions of this section, if the Ghivemment has been defrauded, 
and the right of recovery in all such cases shall extend to the exe¬ 
cutors, administrators, heirs, and assigns of any party. 

^ T^t a report of all operations under this se^on, including re¬ 
ceipts and disbursements, shall be made to Congress on or before the 
first Monday in December of each year. 

^ That nothing in this section imall be construed to confer juris¬ 
diction upon any court to entertain a suit against the United States: 
Provided furth^, That in determining the net losses of any claimant 
the Secretary of the Interior shall, among other thin^ take into 
consideration and charge to the claimant the then man:et value of 
any ores or minerals on hand belonging to the claimant, and also ^e 
. salva^ or usable value of any nuuminery or other appliances which 
may be claimed was purchased to equip said mine for the purpose of 
complying with the request or demand of the agencies of tne Govern¬ 
ment above mentioned in the manner aforesaid’’ 


Exhibit “B.” 


February 12,1920. 


Claim No. 346. 


The Honorable Fbank El Li^, 

Secretary of the Interior. 

Claim No. 346. In the matter of the claim of Logan Hives, Bates^ 

ville, Arkansas; Manganese, $42^89.01. 

Deak Sir: "With reference to Claim No. 346 of Logan Hives, valid 
Government request to produce manganese is claimed throu^ per- 
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sonal conyBisatiiMi with £. D. Miser, of the Geological Survey^ 
9 and W. R. Crane, of the Bureau of Mines, and such request is 
admitted. The <^te of fibrst r^uest was in June, 1918, prior 
to purchase of properties and machinery by claimant. It may be 
conceded, theremre, that all the operations were conducted in com¬ 
pliance with.(h>yemment request 
During June and July, 1918, claimant agreed to buy two tracts of 
land, known as the “ Clark Tract ” and the “ Greorge Tract,” situated 
near Batesville, Arkansas, partial payment on the lands, amount¬ 
ing to $9,500, was mad^ but after the signing of the armistice 
claimant dect^ to forfeit his payment and did not complete pur¬ 
chase. The amount paid on purchase of land has been deducted 
from the amount of the claim (seie statement attached). 

On November 4, claimant leased the Adler Mine from the Bill-Jim 
Mineral Company and purchased machinery for its operation, but, 
owing to the closing of tne war, did not operate this property. 

Shortly after November 11, claimant disposed of all machinery to 
advantage, realizing for it ^2,088.20. The cost of salvaging this 
machinery was $3,164.39. This expenditure was made after Novem¬ 
ber 11, but is considered a proper charge against salvage. In other 
words, it was necessary to spend this money in labor and freight in 
order to obtain the salvage money. If it is to be deducted then the 
salvage value should be lessened by the same amount. 

The following statements show what the commission considers a 


justifiable award in this case: 

Gross claim_$55,204.15 

From this gross claim the following deductions are recom¬ 
mended; 

Supplies.—(This item is included in purchase price of 

two Keystone drills)_ $109.40 

To Adams & Shell for land <H>tions_ 100.00 

(This item is included in graeral expense item 
$2,244:60 and is not admissible as it may be dassed 
with purchase price of pit^rty.) 

Error in cost of Keystone shovels_ 106.00 

Purchase price of land_ 9,500.00 

Salvage value of machinery sold by claimant- 22,088.20 

Ore sold_11,126.94 

Salvage value of ore on hand_ 72.00 

- 33,192.54 

Total deductions- 22,011.61 

Additions—^The cash records of daimant show the fol¬ 
lowing items of justifiable expense not included in 
questionnaire: 

Labor_ 427.06 

10 Claimant is also entitled to an expense allowance 

of $4.00 per day, July 10 to November 11, inclu¬ 
sive, 124 days_ -^©6.00 

Claimant is also entitled to a royalty of 10 per cent on 

the ore shipped_ 112.69 

- 1,035.75 

Total justifiable claim___ 23,047.36 
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Tbe ecmmnssion recommend an award of $2S,04;7<^ be made to 
daimant in fctll settleinent of tbis claim. ^ 

John F. Ssaproth^ 

Phtltp y. Moore, 

Horace G. Pokeort, 

Co7Mn,is9wneT8, 


Exhtkit “ C.” 


LooSw} Claim No- 


March 4,1920. 


The above is a claim under the war minerals relief act (section 5, 
act of March 2,1919, 40 Stat. 1272). The law authorizes compensa¬ 
tion for losses incuned in the production of manganese during the 
war due to stimulation by the (jovemment. 

Here there was such Simulation. I have considered the record 
and an award of twenty-three thousand and forty-seven dollars and 
thirty-six cents ($23,047.36) is made, as recommended by the War 
Minerals Relief Commission. 

(Signed) Alexander T. Vogelsang, 

Acting Secretary, 


Exhibit “ D.” 


Claim No. 346. 


QctGBBR Zly 1922. 


Manorandum in review of: Calif. 

Manganese. 

This is the claim of Logan Rives under section 5 of the act of 
March 2, 1919 (40 Stat. 1272), as amended by the act of yovember 
23, 1921 (PubHc 00). 

• Commercial importance and stimulation were conceded by the 
fonner commission and an award of $23,047;;36,:was-made by the 
depaSment. 

11 In the adjustment of the claim an item of $9,500 for pur¬ 
chase of property was disallowed. 

Claimant, on January 9, 1922, hied a motion for rehearing under 
the amendment in which he a^ for reconsideration of the item re¬ 
ferred to. No other matter is presented. Before beginning opera¬ 
tions in June and July, 1918, claimant agreed to buy two trac^ of 
manganese land known as the Clark Tract and the George Tract, 
situated near Batesville, Ark. Partial payment on these jtods 
amounting to $9,500 was made, but after the sigmng of the ArmisticB 
d^imant elect^ to forfeit his payment uid did not complete the 
purchase. 

Claimant contends in his motion for rehearing that the money 
spent did not result in a permanent investm^t, and that therefore^ 
tfe case-may be differentiated from those in which there is an ootr 
ri^t and complete purchase of property. 
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A copy of the agreement between the claimant and the owners of 
the property involved has been examined and found to be ordinary 
contract of sale of 'real estate, under whidi partial pa^pnent was 
made. The item involved is clearly an expenmture incident to the 
purchase of property, and therefore is not payable under the law. 

Provision for repayment for such losses was striclten i^m the 
original War Minerak Bill and the amendment affords ho relief in 
this respect. 

It is accordingly recommended that this claim be disallowed. 

John Beias, 
Amxtamt Convmissioner, 


ExMbU “ E.-^ 

Department or the Interior. 

W 234 WasUngton, D. C., Nov. 

Claim No. 346. 

Logan Hives War minerals relief act. 

Affirmed. 

Appeal from the War Minerals Belief Commissioner. 

This claim was considered by the original (XHnmission and elimi¬ 
nating an item of $9,500 for purchase of property an award was 
recommended of $23,047.36, which was paid. 

Claimant filed motion for rehearing under the provisions of the 
amendatory act of November 23, 1921 (Pub. #99, 67th Congress), 
contending that the aforesaid expenditure for property was withm 
the purview of the law. This was denied by the War Minerals Be¬ 
lief Commissioner and exceptions have been filed. 

12 The proposition has been repeatedlv urged before the de¬ 
partment and it has uniformly been held that the law does 
not contemplate reimbursement for expenditures of this nature; that 
is, for properties or minin g rights. This ruling will not be changed 
and the decision of the commissioner is affirmed. 

E. C. Finney, 

First Assistant Secretary. 

Rule to show cause. 

(Filed January 22, 1923.) 

Upon consideration of the petition filed in the above-entitled case 
it is the court this ^d day of Janua^, 1923, ordered: 

That the respondent, Albert B. Fall, Secretary of the Interior, be, 
and he hereby is, required to show cause, if any he can, on or before 
the 23d day of February, 1923, at 10 o’clock a. m., why the writ of 
mandamus should not issue as in the petition pray^: Provided., 
That a copy of said petition and of this order be served upon said 
respondent on or before the 30th day of January, 1923. 

William Bhrz, Justice. 



•' ' MarshaPi retwrrL ' 

iSeired a copy of tihe within rule on'Albert Fall, Secretary of Inte¬ 
rior, personally, January 24, 1923. 

E. C. Snyder, U. 8. Marshal, 



Respondentias answer. 


(Filed February 20, 1923.) 

k * • • • 

Comes now the respondent and in answer to relator^s petition 
herein filed, as well as by way of return to the rule to show cause 
herein issued, says: 

1-3. He admits the averments of paragraphs 1, 2, and 3. 

4r-5. Answeri]^ the averments or paragraphs 4 and 5, he states 
^ that he has no information concerning the same other than as fol¬ 
lows: That the records of the lnterio]M[>epartment show that relator, 
in filing his claim under the War Minerals Belief Act, credited him¬ 
self, among other things, with the sum of $9,500 which he stated was 
the amount of money paid by him on account of the purchase price 
of land mentioned in said paragraphs, and the further sum of $100 
paid on accoimt of “land options,^ that on Februaiy 12, 1920, the 
then existing War Minerals Belief Commission made its findings and 
recommendations upon s^d claim addressed to the Secretary of the 
Interior; that said report showed that the total amount of relator’s 
claim was $55,204.15; that the said commission passed upon and dis¬ 
allowed certain items composing said claim and among these items 
so disallowed was the. sum of $9,600, the amount paid on account of 
the purchase price of land as aforesaid; that after making certain 
other deductions from the gross amount of the claim said commis¬ 
sion found that the net justifiable claim amounted to $23,047.36, and 
recommended an award to the relator in that sum in full settlement^ 
of his claim; that pursuant to the rules of practice duly pre- 
14 scribed for the presentation and prosecution of claims under 
said War Minerals Belief Act, relator was duly notified of 1^ 
right to file comments or objections to said findings and recommen¬ 
dation of said commission; tiiat on February 25, 1920, relator wrote 
and signed, and subsequently filed his acceptance of said award and. 
recommendation and guested that the same be submitted to the 
Secretary of the Interior for his approval; that on March 3, 1920, 
relator by his attorney filed with said commission his ac^uiesence in 
the ward, requesting prompt payment thereof, and stating that he 
did not “waive any right to further award under any additional 
remedial l^islation which may be passed and which might permit 
further payment”; and that on March 4,1920, the Acting Secretary 
of the Interior passed upon said award and recommendation, found 
that relator’s production of manganese on which his claim was based 
was due to stimulation by the Grovemment and awarded the sum of 
^,047.36 to relator in settlement of his said claim for losses sus¬ 
tained, which sum was duly paid to and accepted by the relator. 
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He further avers that thereafter and- on November 23, 1921, Con¬ 
gress passed an act amendatory of said War hCnerals B^ef Act by 
amending a portion bf section 5 thereof so as to read: 

Provided^ That all claimants who, in r^x>nse to any personal, 
written, or published request, demand, solicitation, or app^ from 
any of the (^vemment agencies mentioned in said act, in good faith 
expended money in producing or preparing to produce any of the 
ores or minerals named-therein and have heretofore poailed or filed 
their claims or notice in writing thereof within the time and in j^e 
manner prescribed by said act, if the proof in support of said claims 
clearly ^ows them to be based upon action taken in response to such 
reque^ demand, solicitation or appeal, shall be reimbursed such net 
lo^es as they may have incurred and are in justice and equity en¬ 
titled to from the appropriation in said act. 

15 • If in claims pass^ upon under said act awards have been 
denied or made on rulings contrary to the provisions of this 

amendment, or through miscalculation, the Secretaiy of the Interior 
may award proper amounts or additional amounts.” 

That the said amendment was passed to overcome and offset a cer¬ 
tain ruling made by the Attorney General excluding from the relief 
afforded by said War Minerals Relief Act those who were stimulated 
to produce the minerals enumerated in said act by general solicita¬ 
tion or appeal only and not by specific request or demand upon the 
part of anyone of the departments or boards mentioned in said act; 
that subse^ent to the passage of said amendatory act, to wit, on 
January 7, 1922, the relator by his attorn^ filed a motion with the 
War Minerals Relief Commissioner asking rehearing and recon¬ 
sideration of his claim, excepting to the disallowance of the items 
forming the subject matter of complaint in relator’s petition herein, 
and in particular the item of $9,500 aforesaid; that reconsideration 
was accorded and the subject matter of relator’s claim was again 
considered by ,the War Minerals Relief Commissioner, who on 
October 31, 1922, adhered to former rulings, held that money spent 
in the purchase of real estate or on a contract for the purchase of 
real estate is not repayable as a loss under the law, either as originally 
passed or in the amendatory form, and disallowed said claim. 
Whereupon, relator by his attorney, appealed from the decision of 
said Commissioner to the respondent who, after due consideration 
' thereof, on November 21,1922, through his First Assistant Secretary, 
aMrmed the said ruling of the Commissioner. 

6. Answering the averments of paragraph 6 he admits that the 
Secretary of the Interior found that relator suffered net losses 

16 in preparing to produce manganese; that his production of 
said mineral was in response to a request by the Interior De¬ 
partment, that such expenditures as were allowed were made in good 
faith, and that such expenditures ^ were allowed were made upon 
or in relation to properties containing manganese in sufficient quan¬ 
tities to be of commercial importance; but he denies that in m^ing 
the several findings referred to in the petition or in this answer, the 
Secreta^ of the Interior failed and refused to take jurisdiction of 
said claim for the net loss of $9,600 as afore^d, and on the contrary 
avers the fact to be that he did take jurisdiction of relator’s entire 
claim, includii^ said items of $9,600 and gave consideration to every 
item thereof, aflowing such items as properly came within the scope 
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^ tbe act and disallowing far cause deemed by byn to be good sueb. 
items as were not elements in fixing the amount that should be nl* 
lowed and awarded as ju^ and equitable. 

7. In so far as paragraph 7 of the petition may be deemed to con¬ 
tain averments of fac^ he denies the same. 

Answering the petition generally, he says that he took full juris¬ 
diction over relatoris entire claim, ^ve to each and every item due 
consideration, and made an adjukment and caused paj^ent to be 
made to the relator of such pari of his claim as he determined was 
just and equitable, and that his decision in making such adjust¬ 
ment ^d payment is conclusive and final, and not subject to review 
by this or any court in this or any form of proceeding. He fuiv 
ther shows that any further allowance ordered by the court would 
in effect constitute a judgment for such sum so adjudged to be due 
against the United States which is not a party to this action and 
which has not consented in this behalf to be sued. 

17 Wherefore, having made full and complete answer to the 
petition, he prays that the rule herein issued* may be dis¬ 
charged, that the petition may be dismissed with his reasonable 
costs, and that he may be permitted to depart hence without day. 

Albert B. Fall, 
Secretary of the Interior, 


Edwin S. Booth, 

Solicitor. 

C. Edwd. Wrigett, 

Attorney. 


District op Columbia, ss: 

Albert B. Fall, Secretary of the Interior, on oath says that he has 
read over the aforegoing answer and is acquainted with the con¬ 
tents; that he is informed that the matters of fact therein set forth 
are true, and that he believes them to be true. 

Albert B. Fall, 
Secretary of the Interior. 

Subscribed and sworn to this 19th day of February,* 1923, be¬ 
fore me. 

[seal.] H. G. Clunn, 

Notary Public in arid for the District of Columbia. 

Demurrer. 

(Filed February 26, 1923.) 

♦ ♦♦♦♦♦♦ 

Comes now the relator by his attorney and says that the answer 
of the defendant to the rule to show cause issued in the above cause 
is bad in substance. 

Note. —^Points to be argued. 

18 1. The respondent’s nmng that “ money spent in the pur¬ 

chase of real estate, or on a contract for the purchase of real 
estate, is not repayable as a loss under the law ” is plaMy erroneous 
and amounts to a refusal to take jurisdiction of the petitioner’s claim 
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or to ex^is^ relative thereto, any discretion under the statute, and 
is a nullification of the plain intention of Congress. 

2. Mandamus is the appropriate remedy to compel the respondent 
to take jurisdicdon of the petitioner’s claim, to hear proof, to 
ascertain the X)etitioner’s loss, if any, and to pay the amount thereof. 

Lesltf. C. Garnett, 

Attorney for the relator. 

To C. Edward Wright, Esq., 

Attorney for the reeponderU: 

Take notice that the foregoing demurrer will be for hearing on 
the 2nd day of March, 1923, at ten o’clock a. m., or as soon there¬ 
after as same may be heard. 

Leslie C. Garnett, 

Attorney for the relator. 


Memorandum, 

March 13,1923. 

Order substituting Hubert Work, Secretary of the Interior, as 
respondent in the place and stead of Albert B. Fall, resigned, 
filed. 


19 Supreme Court of the District of Columbia. 


Friday, April 6,1923. 

Session resumed pursuant to adjournment, Mr. Justice Hnz 
presiding. 

Upon consideration of the demurrer filed herein to the answer of 
respondent, it is ordered that said demurrer be and the same is 
hereby sustained. 

Monday, April 16, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hrrz 
presiding. 

• • • • « • • 

This cause came on to be heard upon the petition of the relator, 

the rule to show cause, the answer of the respondent to the said peti¬ 
tion and rule, and the demurrer to the said answer, and after argu¬ 
ment of coun^, was submitted to the court. 

Whereupon, the court being of opinion that the relator, having at 
the reouest of the Government in good faith produced or prepared 
to produce manganese for the needs of the Nation in the prosecution 
of the war, his net losses arising from his contract to purchase prop¬ 
erty containing such manganese in sufficient quantities to be of com¬ 
mercial importance are repayable under the act of March 3, 1919 
(40 Stat. 1272), and that the respondent Secretary of the Interior 
is authorized to c<Hisider relator’s expenditures upon his contract to 
purchase such properly, and to adjust, liquidate, and pay such net 
losses, if any, thus arising, doth sustain the said demurrer. 

20 And the said respondent, by. his said attorney, electing to 
stand upon said answer, it is ordered and adjudged that the 
prayers of the petiticm be, and the same hereby granted, and 
that a writ of mandamus be issued herein directed to the respondent 


H U B ERT WORK m THE UNITED Si:&3XS. 


r 


oommapdinglum to take jiixisdictioii of the relator’s daim under the 
said act of Aiarch 3,1919, for net losses arising from his contract 
to purchase, at the request of the 6k>vemment, and in good faith, 
pr(^>erty containing manganese in sufficient quantities to oe of c<Hn> 
merdal importance ^ to consider under this court’s ccmstruction of 
respondents authority under the statute relator’s expenditures upon 
his contract to purcmise said property; to hear proof thereon; and 
to allow sudi sum as may be just and equitable to liquidate and 
pay such net losses, if any, thus arising. It is further ordered ai^ 
adjudged that the petitioner recover of said respondent his costs in 
this bdialf expend^ 

From the forgoing, the respondent, by his said attorn^ in o{^ 
court, notes an appeal to the Court of Appeals of the District of 
Columbia. 

A^iigTvmenb of errors. 


(Filed April 18,1923.) 

The appellant assigns the following errors in the decirion and 
judgment of the court: 

1. The court erred in taking jurisdiction to review the Secretary of 
the Interior in a matter whoUy within the jurisdiction of the latter 
and in which bis judgment is by statute made final and condusive. 

2. The court eired in failing to find a,nd to hold that Con> 
21 gress, in the act of March 2,1919 (40 Stat., 1272), intended to 
exclude, in the computation of losses moneys paid on account 
of purchase price of real estate containing manganese or the other 
minerals mentioned in said act 

3. The court erred in holding that relator’s alleged losses arising 
from his contract to purchase proTOrty said to contain manganese 
are repayable under the act of Mar^ 2,1919. 

4. The court erred in failing to hold that relator, in accepting 
the award made to him by the respondent in settlement of his chuni 
for losses incurred under the conditions prescribed by said act of 
March 2, 1919, is barred from reopening said claim or making fur¬ 
ther claim on account of the items disaUowed by the respondent in 
said former adjudication. 

5. The court erred in failing to hold that the act of November 23, 
1921, did not enlarge relator’s rights to recover and did not afford 
him any new or additional remedy permitting any payment not 
theretofore allowable under the act of March 2,1919. 

6. The court erred in failing to hold that this is in substance a 
suit gainst the United States. 

7. The court erred in sustaining the demurrer to the answer and in 
directing the substitution of its jtLdgment wd construction of the 
law for that of the respondent and m requiring the respondent to 
make further allowance and payment to the relator under the court’s 
construction and views as to what is justly and equitably repayable 
under the terms of the act of March 2,1919. 

8. The court erred in failing to dismiss the petition. 

0. Edward Wbiuht, 

Attorney for B^cmdent, 
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Designation of record* 

(Filed April 18, 1223.) 

Tbe clerk in preparing the transcript of record <m appeal will 
please to inclnde therein the following: 

1. The petition and rule to show cause. 

2. The resp<mdent’s answer. 

3. The relator’s demurrer. 

4. The order sustaining the demurrer and the judgment award¬ 
ing the writ of mandamus, together with notation of appeal 

5. The assignment of errors. 

6. This designation. 

C. Edward Wright, 

Attorney for Respondent, 

Service acknowledged this 18th day of April, 19^. 

C. Garnett, 
Attorney for Relator, 

23 Supreme Court of the District of Columbia. 

Unteed States of A merica, 1 
District of Columbia, J ’ 

I, Morgan H. Beach, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, her^y certify the foregoing pages numbered 
from 1 to 22, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, co^ of 
which is made part of this transcript, in cause No. 67276 at Law, 
wherein The United States of America, ex reL Logan Rives is 
petitioner and Albert B. Fall, Secretary of the Interior, is respond¬ 
ent, as the same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 18th day of Jidy, 1923. 

[seal.] Morgan H. Beach, 

Cleric, 

By W. E. Williams, 

' Asst, Clerk, 

[Indorsed: District of Columbia Supreme Court. No. 4020. 
Hurbert Work, Secretary of the Interior, appellant, vs. The United 
States of Americsi, ex rel. Logan Rives. Filed July 24, 1923. 
Henry W. Hodges, Clerk.] 
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In the Court of Appeals of the IKstrict of 

Columbia. 

October Term, 1923. 

Hubebt Work, Secretary of 
the Interior, 

V. 

United States ex rel. Logan 
Bives. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF FOR APPELLANT. 

The appellant appeals from a judgment of the lower 
court awarding a writ of mandamus to the appellee, 
that court having sustained a demurrer to the 
appellant’s answer. 

The case arises imder what is known as the War 
Minerals Relief Act (act of March 2, 1919, 40 Stat., 
1272, and the amendatory act of November 23, 1921, 
42 Stat., 322). This was an act to provide relief in 
certain cases of contract connected with the prose-, 
cution of the war. Section 5 of the act authorized 
the Secretary of the Interior to adjust, liquidate, and 
pay such net losses as were suffered by persons by 
reason of producing or preparing to prciduce manga- 


No. 4020. No. 28, 
Special Calendar. 
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nese, chrome, pyrites, or tungsten in compliance 
with the request or demand of the Secretary of the 
Interior and certain boards to supply the urgent 
needs of the nation in the prosecution of the war* 
The Secretary was directed to "make such adjust- 
ments and payments in each case as he shall deter¬ 
mine to he just and equitdbleJ^ The decision of the 
' Secretary was declared to be "conclusive and final.” 
The sum of $8,500,000 was appropriated. Then, in a 
series of provisos, limitations were placed on the Sec¬ 
retary; the sums he should allow and the cost of 
administration must not exceed $8,500,000; he could 
consider only those claims filed within three months 
from the approval of the act; he could allow or pay 
no claim "wnZess” it appeared to his satisfaction 
" that the expenditures so made or obligations 
so incurred by the claimant were made in good 
faith for or upon property which contained either 
manganese, chrome, pyrites, or timgsten in sifficient 
quantities to be of commercial importance”; he could 
not pay ^‘unless” it appeared to his satisfaction that 
the moneys were invested or obligations incurred 
between April 6, 1917, and November 12, 1918, in a 
legitimate attempt to produce some of these minerals 
for the needs of the Nation—and no profits of any 
kind were to be included in the allowance nor invest¬ 
ment for merely speculative purposes recognized. 
The Secretary was to take into consideration and 
charge to the claimant the market, value of ores or 
minerals on hand and the salvage or usable value of 




any m^pbin^ry or oth«r appliances purchased to 
equip., lie nune for the purpose of- complying 
the Gpyerum^t request or demand- It; wasr p^ 
vided that lie settlem^t of at daim sipuld:^ not(^ 
the TJnitedr States Goveinment through, apy Qf< its 
duly authorized ag^qies or any connnittee^^ of Conr 
gresafrpm lie right tp review,such settlement or-1^ 
right to, recover any money paid by the Govennnent 
to the party if the Qpyemment has; been dpfi^ded,; 
but it. waa e^ressly added: 


nothing in: connection shaU bp 

const^ed to confer jimsdiction upon, any 
court, to. enteripin a suit, agau^st.. the United 
States. 


E^ly ip the admmistration of the act^ the question 
arose as to what would, constitute a^ r^u^ or 
demand. Claiinants, contendi^ that a gmeral solicir 
tatipn,. appeals to-the. public^ etc.^ wpiild cpnstitute 
such request or demand.. The Secretary ruled^. and 
the Attorney General was . of the same opinion, that 
a claimant must have been asked specifically by some 
one of the authoriti^ named in the act to produce or 
prep^ to produce , one or more of the enumerated 
minerals. Under this delation many claims were 
rejected, because the claimants could not show 
stiniulation,” as it grew to be called. And in many 

f 

claims the initial date of stimulation, was determined 
under this ruling to be much later than w^ claimecL 
Consequently disappointed, clannants went to. Conr 
gress for relief. While Congress had appropriated 
$8,500,000 and had limited the allowance of claims 




4 


to that amount, claims filed tinder the act totaled 
$18,131,493.40 (Senate Document No. 385, 66th Con¬ 
gress, 3d Session). A committee of the House held 
hearings Hearings before the Committee on Mnes 
and Mining, House of Bepresentatives, 66th Congress, 
2d Session, on H. J. Res. 170’0- There are some 
594 pages of complaints and requests for the correc¬ 
tion of rulings made by the Secretary in the adminis¬ 
tration of the act of March 2,1919. Among the chief 
complaints was the refusal of the Secretary to treat 
money spent in the purchase or acquisition of real 
property as a loss justly and equitably to be repaid. 
But the main thing was the ruling upon the character 
of stimulation; and it was in that respect that Con¬ 
gress consented to afford some relief. What it was 
willing to do culminated in the act of November 23, 
1921 (42 Stat. 322), which added to the first para¬ 
graph of section 5 the proviso which appears near 
the top of page 10 of the record. Section 5 of the 
original act is printed in the record, pp. 4-5. 

In the administration of .the act, the Secretary 
organized a commission to pass upon these claims. 
The original Commission consisted of three, the 
chairman being Hon. John F. Shafroth, who had just 
retired from the Senate which had passed the original 
bill. Claims were filed with this Commission, which 
held hearings, took evidence, and made findings of 
law and fact. The award, or refusal to make award, 
was then subject either to immediate acceptance or 
to exceptions thereto filed by the claimant. It then 


went to tile Secretary. If he overruled the excqi- 
tions, the award stood and was paid, n If he sustained 
any or all exceptions^ the award was amended or 
modified in his ofiSce, and paid. 

The appellee duly filed his claim, allying loss in 
the gross sum of $55,204.15. There was no question 
of ^^stimulation” in his case. But the gross claim 
(Record, p. 6) contained items which the (commis¬ 
sioners thought should be deducted in order to ar¬ 
rive at the correct net loss justly and equitably to be 
allowed. The details appear nOu page 6 of the record. 
We are concerned with but one item—“purchase 
price of land, $9,500.” This, the opinion of the 
Conunissioners shows, was incurred as follows: In 
June and July, 1918, appellee agreed to buy two 
tracts of land, the “Clark tract”, and the “Gfeorge 
tract,” and made partial payments thereon amount¬ 
ing to $9,500. After the armistice, he forfeited these 
pa 3 nnents and did not complete the purchase. He 
claimed this amount as a part of his recoverable loss. 
The Commission, following rulings of the Secretary^ 
did not think so. After due consideration of all items 
and elements, the Commission recommended an 
award of $23,047.36 as the total of the justifiable 
claim. This award was recommended on February, 
12, 1920 (Record, p. 5). Appellee was notified and 
was apprized of his right to fiile exceptions or objec¬ 
tions. On February 25, 1920, he filed his written 
acceptance of the award and requested that the same 
should be submitted to the Secretary for his approval. 
(Record, p. 9). On March 3, 1920, appellee's at- 


ibmey urged prompt payment of the award stating' 
ttiat he* (fid not waive any right to further award 
under any adddionai remedial legidatum (our italics) 
which may be passed and which mi^t permit 
ftoher pa 3 niient/’ The Secretaiy made the award 
March 4^, and the amoimt wasr paid and accepted by 
Ube app^ee. 

To be borne in mind is the fact that appellee 
without qualification or condition per^nally accepted 

the award of $2Sj047.36 as the amoimt of net loss 

✓ 

Justly and equitably due. After this unconditibnal 
acceptance, his attorney in a paper signed by him 
merely undertook, if he could, to concfition the accept¬ 
ance as not waiving a right to a further award if my 
additional remedial l^islation m^t be passed which* 
woifid permit further payment. 

After the passage of the act of November 23, 1921, 
which we contend in nowise ezilarged the original act 
in any respect so as to permit further paymmt to be 
made to appellee, the latter on January 7, 1922, 
filed a motion for rehearing with the War Afinerals 
Relief Commissioner. (By this time, the ordinal 
Commission had been dissolved and the Secretary 
had appointed a single Commissioner, Hon. Ira Rob¬ 
inson, formerly Justice of the Supreme Court of West 
Virginia.) This motion asked for the reconsideraticm 
of appeHee^s claim, especially the item of $9,500 
(Record, p. 10). On October 2, 1922, the Commis¬ 
sioner through his astistant (Record, p. 7) adhered ta 
the former award and, November 21, 1922, the 
Secretary affirmed this action on appeal. 
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niim tlis fiustiiBn 11^ a^fjeOefe 

aS^ged (Beccxrd, p. 3) that the Seeoetai^ had faSlri 
and lefiused to tafee JmiBdktibii nf tibe daim ior tte 
net loss of snffered by ham fpr &e ^Geoigie’^ 

and “OBik^^ tracts nf the iand and prayied the tssKfc- 
aoee cS the mit of mandamus, dixecting the appel¬ 
lant to tal&e juiisdictioxi of his daim fmrespesMhtuies 
made and obligations incurred for said claim and to 
allow such sum as may be just and equitable to pay 
his net losses, ^^if any,” thus arising. 

An answer was filed (Record, pp. 9 - 11 ) in which 
ttie Secretary denied the charge lhat he had failed 
and refused to take juriscfiction of the claim for 
$ 9,600 as aforesaid, and stated that he had taken 
jmisdiction Of the entire claim including said item 
and had given conmderation to ev^ item thereof, 
allowing some and disallowing others—all culminating 
in his. making an adjustment and causmg payment 
to be made to the appellee of so much of his claim as 
he had determined was just and equitable. 

A demurrer was filed to this answer which the trial 
judge sustained. He entered up a judgment, the 
text of which b^ins on page 12 of the record. It 
recites that the court is of the opinion that relator 
having at the request of the Government in good 
faith produced or prepared to produce manganese, his 
net losses arisii^ from his contract to purchase 
property containing manganese are repayable under 
the act of March 2, 1919 , and the Secretary is author¬ 
ized to consider his expenditures upon his contract 
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to purchase such property and to adjust^ liquidate, 
and pay such loss, if any. So he ordered the writ 
to issue commanding the Secretary to take jurisdic¬ 
tion to consider, under the covrfs c(mstrud/Um, the 
appellee’s contract to purchase said property, to 
hear proof and to allow such sum ‘^as may be just 
and equitable to liquidate and pay such net losses, if 
any, thus arising.” 

From this we appeal. 

ASSIOHMEHT OF ESBOBS. 

The eight specific errors assigned on page 13 of the 
record may be grouped as follows: 

1. Error in holding that the allied losses incident 
to the purchase of the real estate are repayable 
under the act, and in failing to find and to hold that 
Congress intended to exclude just such sums in 
computing losses repayable imder the act. 

2. Error in not holding that in accepting the award 
the appellee is barred from reopening his claim or 
making further claim on account of the item based 
upon said purchase; and, in this connection, in failing 
to hold that the act of November 23, 1921, did not 
afford a new or additional remedy permitting any 
payment to appellee not theretofore allowable under 
the original act. 

3. Error in failing to hold that this is in substance 
a suit against the United States which has not con¬ 
sented to be sued. 

4. Error in taking jurisdiction to review the appel¬ 
lant in a matter wholly within his jurisdiction, in 


which his judgment as to what is just and equitable 
is made final and conclusive by the statute. 

amijmeht. " 

It is apparent, without more than comment, that 
the Secretary took jurisdiction of appellee^s claim 
in its entirety and reached a conclusion as to the^ 
amount which he thought it was just and equitable 
to aflow as a net loss. Of the total sum claimed, 
$55,000, it was concluded that the sum of about 
$23,000 represented the just and equitable net loss. 
To get at this he foimd from the evidence that ore had 
been sold to the extent of $11,000. This had to. be 
charged against the gross sum claimed. Then there 
was the salvage value of machinery, $22,000. This had 
to be deducted. There were items duplicated and an 
error made in the cost of shovels; salvage value 
of ores; and an item of $100 for a land option 
included in a general expense item. It is ridiculous 
to say that the Secretary'did not take jurisdiction’^ 
of these items. He did take jurisdiction. He had 
to take jurisdiction before he could allow or disallow. 
What happened is that in the exercise of his jurisdic¬ 
tion he disallowed them. And the item of $9,500 is 
in no different category. He simply disallowed it for 
a reason,, just as for other reasons he disallowed other 
items or allowed the items that made up what was in 
his mind the just and equitable sum to be paid in 
liquidation of the net loss. We can not understand 
the mental jugglery that confuses jurisdiction and 
putative error in the exercise of jurisdiction. The 



. 1 ® 

petitiio& foT iiiaodamus^ shows from ^ppeiiee^s point 
of view that tbe^ Seemtary wrongly eoostrued the 
law and erroneously faSed to give him an award as big 
as the appellee thought he should have received, by 
refusing to include the purchase, price of land as an 
item in making up the smn. That is all there is to 
this case. K the Secretary erred and if the court 
has jurisdiction to review, and if the Secretary's 
judgment is not conclusive, and if this be not a suit 
against the United States, and if, all these questions 
being favorably resolved for the appellee, the latter 
is not barred to maintain this action—^then a writ of 
mandamus will lie; but not on the pretense that the 
Secretary refused to take “jurisdiction.^^ 

I. 

The item in controversy was paid out by the ap¬ 
pellee on account of land which he attempted to 
acquire and contracted to buy. He had obligated 
himself to pay a certain price for this land and had 
paid $9,500 when the war suddenly termmated. In¬ 
stead of compfeting the purchase and acquiring the 
title, he elected to abandon his r^ht und^ the con¬ 
tract, to forfeit what he had paid. He wants the 
United States to stand this loss to him. His theory 
is that the Secretary is authorized to pay it because 
it was money paid “for * * * proparty which 
contained ♦ ♦ * mar^anese.’’ He goes fuarther: 
He not only says that the Secretary is “authorized^’ 
to pay it but he contends that he must pay it. He. 
takes the limitation on the Secretary’s discretion in. 



proviso as liaposog afit 
obligation. While the mandate ^ ^ngie^.i$ 
the Se^Deteay ^Ssdl snake ^^snch Smd 

payifiBente in each ease as he .<e4iall 4^$^iniae to he 
|U8t ahd eqUtitahle^” the attitude ol the i^p^ee is 
that the iSescietaiy mart pay this $^^500 any nr^ 
wheth^ he thinks it ji»t and equitable or etbearvisie 
heoanse it was spent “for * * * jprhpertgr.^' 

Now, the act does not say iso. It says that the 

Secretaiy shall pay the amount “in each case as he 

shall dete^thine to be just and equitable’^; but that 

he shall €iSow and pay no claim “tmZes^ it appear 

to satiisfac^Dn xA the said Secretary that the ex- 

penditures so made or obligations so inentred by 

the claimant we^ made in good faith far or upon 

property which contamed manganese/’ etc. 

In other wcods Congn^ did not c^te a i^t in a 

.daic^t to be reimbursed for this or that particular 

item but fc^ the net lots deem^ by the S^retaiy 

♦ 

to be “just and eqiutable’^ and the Secretary t^as 
not permitted to takecu^ item into account “ludess^’ 
it met the named cmiditioiis; not that it would be 
just and equitable to aBow it if the conditions mdsted^ 
but that it could not eveo. be ccmsidered unless the 
conditions were present. 

Ihe act was an act Of grace, not of r^t. It 
bestowed a gratuity upon certain pec^le who had 
been unfodninate in that the sudden cessation 
hostilities had concerted potenthd gains into losses. 
There was no extract betwe^ the Oovei^nm^ and 
tiiese peo^de imposing the sh^test l^ed obli^tion 
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on the United States. So Congress could annex any 
conditions it pleased. 

Now, the Secretary construed the expression “for 
or upon property” as meaning “for the benefit of” 
or “ for the use of” property containing these minerals. 
He took “for” in its common legal significance as 
shown by “Words and Phrases.” For example, in 
Malvey v. Boston (83 N. E., 402), the Supreme Comli 
of Massachusetts said: 

The word “for,” used in its ordinary sig¬ 
nification, means “on accoimt of,” “because 
or by means of,” or “growing out of.” The 
word “ for” in the statute limiting the time for 
the commencement of actions of tort “for 
injuries to the person,” is used in its ordinary 
signification, and an action by a husband for 
the loss of services of his wife resulting from 
injuries received through the alleged negli¬ 
gence of defendant is an action “for injuries 
to the person” within the statute. 

He was impelled to do this because the legislative 
history of the bill plainly shows that Congress did not 
mean to reimburse a man for money paid in acquiring 
property containing these minerals. The original 
bill did propose to do that very thing, but Senator 
Smoot objected and the language went out of the 
bill. Subsequently the bill was redrafted eliminating 
the words that would have justified the appellee’s 
contention. We can best state this in the words of 
Mr. Secretary Pajme, who, as the court knows, was 
himself a Justice of one of the courts of Illinois prior 
to becoming Secretary of the Interior. Quoting 


from his opinicm which is printed in Senate Document 
No. 385, 66th Congress, 3d Session, at page^ 43, he 
said: 

The war minerals relief act was first intro¬ 
duced in the Senate as an amendment to H« R. 
13274, Sixty-fifth Congress. It originally read: 

" That the Secretary of the Interior be, and 
hereby is, authomed and directed to ascertain 
and determine the amount or amounts of 
money heretofore invested or contracted to be 
invested and obligations inciured by any and 
all persons and investors for producing or for 
the purpose of producing or preparing for 
producing or acquiring property for prodv/nng 

4c :|e :|c 





During its consideration an objection was 
made by a Senator: 

“ I want to call the attention of the Senator 
from Nevada to the words ‘or acquiring 
property for producing.' It seems to me that 
is going too far. I think that where a man has 
purchased a piece of property for producing 
these metals, we should not authorize the Sec¬ 
retary of the Treasury to go into the question 
as to what he paid and whether he lost upon 
the purchase price of that property because of 
the fact that the war closed sooner than he 
anticipated. I believe that is going alto¬ 
gether too far. I will ask the Senator if it 
woiild not be very much better to strike out 
the words ‘or acquiring property for produc¬ 


ing’’^? 

The chairman of the Senate Committee on 
Mines and Mining in charge of the l^isla- 



14 

tion wgwered, "I will conaeot to Mr. 
President.’^ ^ 

The law as finally enacted was drafted by 
the House Conunitl^ on Min^ and IGning 
wd does not contain the plu^ or acquiring 
property for prodiuclqg.'^ - Tajdng up the pro¬ 
visions of the law bearing upon t^ question, 
the fi^ paragraph uses the e3q>rei^n ^^to 
supply the urgent needs of the Nation in the 
prosecution ctf the war.’^ Thb languj^ con- 
templa^ a temporary need and not, as a gen- 
e^ rule, a perman^t mvestment by means of 
the pmchase of a f^ or loi^-t^e mineral 
rights. 

While the law expressly directs that ‘Hhe 
Seqretaiy shall, ynong other things take into 
consideration and charge to the dain^t, the 
then market value of any ores or mineral 
on hand, bdonging to the clmmant, apd also 
the salvage or us^le value of any m^hinery 
or other -appliances," it is silent as to the 
salvage value of land. The provision most 
in point ^ to this feature is: 

^‘That no claim shall be allowed or paid 
^ * unless it shall appear ♦ ♦ ♦ 

that the expenditures so made or obligations 
so incurred by the claim^t were made in 
good faith for or upon properiy which con¬ 
tained either manganese, chrome, p 3 nrites, or 
tun^ten ♦ * 

The word ‘‘for" has b^n construed as 
meaning “for the baiefit of" or “for the use 
of." Many Intimate e^enses of mining, 
such as the building of aerial trams, power 
lines, roads, ore bunkers, etc., are not “upon" 





the property but Under the iBU[)ave coUsteie^ 
tion are the property. To adopt the 

view that the word melEuis ^^for ike 

purchase of propertywould exclude ^uch 
Intimate e^^es from compensatioiL Tak¬ 
ing aJl the prcSvisions of the law into con¬ 
sideration, my conclusion is that the r uling 
heretofore followed as to this feature can not 


Not only was this document before Congress at the 
time it had the act of November 23, 1921, under 
consideiation but the hearings already referred to are 
full of complaints about this ruling. Did Goi^ress 
afford a remedy or rffect a change? It emphatically 
did not. It listened to the claimants but it disturbed 
the prior rulings of the Department in these respects 
only: Whereas the Secretary had insisted upon 
proof of stimulation” by direct personal solicita¬ 
tion, Congress said that if the claimant had acted 
‘^in response to any personal, written, or published 
request, demand, solicitation, or appeal from any 
of the Government agencies mentiimed in said act” 
it would suffice; that is stimulation” might ensue 
from appeals by these officers publi^sd in news- 
pap^, pamphlets, posters, etc. Prior to November 
23, 1921, we insisted on something more direct and 
pa:sonal. The act of that date modified and liber¬ 
alized the Secretary's ruling in that respect. Again, 
the original act required claims to be ^^filed” inside 
of three months. It a^eared that some had mailed 
their claims well within that period but that throi^ 


/ 
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some miscairiage the was actually out of 

time. In the amendatory act Congress corrected 
this so that if the claim was ^^mailed” within the 
time, that would suffice. It also provided that 
where ^^notice in writing’’ of the existence of a 
claim was mailed or ffied within the time, the Secre¬ 
tary might consider such claims although the claims 
were actually filed later. (This was designed to 
cover two claims where within the period the parties 
had mistakenly filed merely a notice that they had 
and would file such claims.) The fourth respect in 
which the law was augmented relates to miscalcula¬ 
tion. This was to meet an objection raised by the 
Comptroller General who had taken the position 
that when a claim was adjusted and allowed the 
settlement was final and the Secretary could not 
reopen it to correct even manifest miscalculation. 
Claims could be reopened imder the amendatory 
act of 1921 where “ awards have been denied or made 
on rulings contrary to the 'provisions of this amend- 
ment”: i. e., in respect to stimulation and failure to 
file in time. 

Furthermore, it is of strong significance that under 
the act of March 2,1919, the Secretary in determining 
net losses was required to take into consideration 
and charge to the claimant the then market value 
of any ores or minerals on lands belonging to the 
claimant and also the salvage or usable value of any 
machinery or other appliances which may be claimed 
was purchased to equip said mine for the purpose of 


complying with the request or demand of the agen¬ 
cies of the Government. But it says.nothing about 
salvage value of real property. Now, if Congress 
contemplated the inclusion of the purchase price of 
real estate, why was no provision made for considera¬ 
tion of what may be called its salvage value? If the 
Secretary were to allow the purchase price of prop¬ 
erty acquired, is it conceivable that Congress in¬ 
tended that the claimant should get his money back 
and keep the property to boot? Nothing in the act 
indicates that if the Government pays for the prop¬ 
erty it is to secure the title to the property. Cer¬ 
tainly if something less than the purchase price is to 
be paid it is the sum produced by subtracting from 
the purchase price the present worth of the property 
i. e., its salvage value. Yet the act sedulously pro¬ 
viding for salvage allowance in all other respects 
makes no provision whatever for imch an allowance 
in connection with real estate; and this, in our 
opinion, simply because Congress never contem¬ 
plated in passing the act that the purchase price of 
real property should be considered in making an al¬ 
lowance and award. 

Yet the trial court holds that a loss arising from a 
contract to acquire by purchase property contsdning 
manganese is repayable and that the Secretary is 
‘‘authorized” to consider appellee^s expenditures in 
this regard. Nay, more: The writ of mandamus is 
meaningless unless the Secretary rmist make allowance 
of this item. 


Wie sabimt that Congreas meant icrfherwiae and tint 
the ju<|gmait bekcm is ettoneoos on that gimaid if no 
otbtt* error intervened. 

11 . 

Fizrtl^inoie, we uige that appdilee is estopped by 
his own acc^tance of the award from raising any 
questicHi as to its sufficiency or correctness. 

When the Commksicm awazded him $^,000, he 
had aright under the practice to except to the rulings 
and calculations that reduced his claim from $55,000 
to that amount. Instead he in person filed his written 
unconditional acceptance of that amount as the 
award justly and eqidtaUy due him for his net loss. 
It was p^d to him. His attorney (not the attorn^ 
of reocad m this case), it is true, in anoth^ paper 
writing attempted to attach a string to his, the 
attomey^s, acceptance by stating that he did not 
‘‘waive any right to further award under any addi¬ 
tional remedial legidation which may be passed and 
which mi^t permit further payment.’’ 

Assuming tiiat the attorney’s conditional accept¬ 
ance would modify his principal’s own unconditional 
acceptance, the situatum is no different. The bar 
exists. The attorney simfdy stipulated that he was 
not waiving a right to get more if “ az^r additional 
remedial l^datkm which may be passed” would 
permit. No such l^idation has been enacted 
althcAi^ pressed by clmmants in appellee’s position. 
This appellee was denied nothing on accoimt of 
any prior ruling as to stimulation. His claim was 



arises out of that. There^ waa iiiis^^ti&i^^oxip 
of l£e amount due hin^. Of Bis c&mi'- 
totaling $26,0^^56' wre hd<f to be good; it^Mr 
tot£d3^'$d2>13i6;79(werehiddnot tol:^ good. 
was no &rroT in aoeounting and no^ cfepute about 
calcularion. In e^ioriy, evm now appellee^ i^t&es ne 
questitm about anything except the mcmey^ paid in 
acquiring red piki^p^ty. T^e SeCTOtaa^* vaidhx th^ 
act of Ifeuxihr 2> 1^19; ruled agamst that. Wher^e 
is tihiere anytJiing- in the act N6sv^^beF'28s 192*1| 
confeoy to t^t ruHkgt 


This in effect is a; suit a^ii^. the United States; 
M the: judgpEBent bdow stands^ what ifesultst^ M it 
means anything at all, it means that the SeeretaQ^ 
must. td:e the case badc>, reope^^ h;,. re^jucficate' it 
^^under tibe eouri^s constFudi<»i’^ and dlow the. 
amount claimed (for thei^: has nev/eir been,' any^ (hs^ 
pute about the amoimt of money appellee forfeited 
in the purchase of the land). The court, might just 
as well have said, ^^This case is remanded with direc¬ 
tions to enter up an> additional: judgmait in riie sum 
of $9,500 against the United States in favor ot claun- 
anV' and be done with it. The Secretary does not 
think it just or equitable, or li^aUy rij^t, to altow this 
amount; but that is immaterial: ^e trial judge says 
it must be done. The United States will have to 
pay the blU; at least we fiiid nothing in the htn-^ 
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guage of the judgment which requires the Secretary 
to pay it out of his own pocket. 

Now if it be still the law that 'Hhe question whether 
the United States is a party to a controversy is not 
determined by the merely nominal party on the record 
but by the question of the effect of the judgment or 
the decree which can be entered'^ {Minnesota v. 
Hitchcockf 185 U. S., 373; Oregon v. Hitchcock, 202 
U. S., 60), this has all the hall-marks of a suit against 
the United States. There is no escape &om the 
conclusion. The judgment in reality leaves absolutely 
nothing for the Secretary to do except to award 
$9,500 of Government money to this appellee. The 
court superimposes its judgment. It ignores the 
judgment of the Secretary as to what is just and 
equitable and substitutes its own ideas upon that 
subject. 

The United States has merely said that it would 
allow and pay judgments which the Secretary of the 
Interior, not a court, foimd to be just and equitable; 
and then it added: 

That nothing in this section shall be con¬ 
strued to confer jurisdiction upon any court 
to entertain a suit against the United States. 

IV. 

But this is not all: Congress, in naming conditions 
under which it would afford relief to these war mineral 
producers, said that the Secretary should make ad¬ 
justments and payments in each case such as he 
determines are just and equitable and that his 


decision shall be conclusive andjinaV^ ; except tiiat in 
case of fraud, the United States might bring suit to 
recover^ It also reserved the ri^t to the United 
States through its duly authorized agencies or any 
committee of Congress thereafter duly appointed to 
review the settlement. Congress left nothing to 
construction or imagination in this respect. It 
meant that there should be an allowance by one 
officer, and by no other, and that his judgment should 
be final and conclusive imless the United States itself 
opened up the matter. As an example, a congres¬ 
sional committee did review generally what the 
Secretary had done; and the act of November 23, 
1921, is the fruit. Congress has not disturbed the 
Secretary either in his construction of the act or his 
administration of its provisions save only in those 
matters touched in the amendatory act. 

The act in respect to the question raised by this 
action has been considered and construed by many 
Secretaries and officers with a uniform result. One 
of these Secretaries was former Justice Pa 3 me, of 
Illinois; another was former Associate Justice Fall, 
of the Supreme Court of New Mexico; another was 
former Associate Justice Robinson, of the Supreme 
Court of West Virginia. There was nothing arbi¬ 
trary or capricious about their judgments; and we 
submit that their judicial experience at least entitles 
their opinions to some weight. 

That the construction is at least possible can not 
be gainsaid. The l^islative history supports it. 




^didal deteranination oi the^ office aad meaDihg^ of 
t&e word is coBsoBant with the coBstruedom 
This ease is thus oil alt fouiB with a long Hne* of 
cases'wh^ die courts have refused the writ. o£ luanr 
damnsasa writ of errcNT'. 

But that is not all. The case does not involve a 


ri^t d^ned by statute. Congress did not say^ 
^ Allow diis aad allow that.’^ It. {urescribed no rules 
by which die amount should be ascertained. It 
prbrided for an award the amount of which must 
rest upon a detennbiation to be made by a sin^ 
^cer. The amount is to. be one that is just and 
equitaWe—^in whose view? In the riew of the.Secret 
tazy of the Interior. Ss judgment is final and cobt 
elusive. Congress set certain limitations on its dis^ 
cretion—^not "musts'^ but “must nots.'^ But the 
result in each case perforce rests upon the esLeccise 


of the Sectary’s discredon. He is the one who is 
to pronounce the sum that is just and eq^table 
Even at that, there is a very real Hmitadon: Congi^ 
limited the total sum to be paid to $8^5jO0,OOO; the 


pajmients were “in no event’’ to exceed that sudo. 
Suppose every cent of the $18,000,000^ the actual 
total amount of the claims filed, might be deemed 
“ just and equitable ”---ev^ then the Seci?et^y 
could not have awarded the entire amount. He 
would have been obliged to prorate the amount of 
the awards so that the condition in the act coidd 
have been met.. In other words no claimant had a 
statutory right to an award arbitrarily resting upon 
a mathematical calculation. He was entitled to the 
same treatment accorded others, and no more. The 



Secretary could not arbitrarily allow one and refuse 
another. The law left no room for caprice. The 
claimant had a right to present his full claim and to 
press it before the Secretary. He had a right to have 
the Secretary consider each and every element and 
item. But he had no right to impose his own or a 
court’s construction or conclusion as to what the Sec¬ 
retary should or should not do. It was for the Secre¬ 
tary to determine what elements should figure in the 
solution of the equation and so long as he gave every¬ 
one the operation of the same formula, he was neither 
arbitrary nor capricious in his conduct or judgment 
so as to justify judicial interference. “ Just and equi¬ 
table” import discretion and the courts will not 

interfere where there is discretion. If a court can 

\ 

properly review and control the Secretary in this case 
and substitute its views as to what is just and equi¬ 
table for the views of the Secretary, the administra¬ 
tion by Executive departments can be set aside by 
the judicial branch of the Government in every case 
where the court may differ from the Executive oflBcer. 
The effect of the judgment below in this case is an 
out and out amendment of the act as though it read 
^‘the covxt shall make such adjustments and pay¬ 
ments in each case as it shall determine to be just 
and equitable.” 

The court below egregiously erred and the judg¬ 
ment should be reversed. 

C. Edward Wright, 

Attorney. 
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Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The appellee, Logan Rives, was solicited in June, 
1918, by two representatives of the Department of the 
Interior to produce manganese for the Government 
in the prosecution of the war. (R. p. 6.) In July, 1918, 
subsequent to and at the request of the Government 
representatives, the appellee contracted to purchase 
two tracts of land near Batesville, Arkansas, paying 
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$1^.00 for the option and thereafter ^,50O as atl 
initial payment, bnt after the signing of the armistice 
he elected “to forfeit his payment and did not com¬ 
plete purchase’’ (B. p. 6), there being still due $11,000 
' for the property then worth only the sum of $1,000. 
(B. p. 2.) 

Congress, by the act of March 3,1919 (40 Stat. 1272, 
Comp. Stat 3116, 14/15a, Federal Stat. Anno. Sup. 
1919, p. 304), (B. p. 4), authorized the Secretary of the 
Interior to adjust and pay the net losses suffered by 
any person by reason of producing or preparing to 
produce manganese in compliance with the request of 
the Department of Interior, among other Government 
agencies, to supply the urgent needs of the Nation in 
the prosecution of the war. There are several pro¬ 
visos in the act modifying the authorization to pay 
such net losses which will be later considered in de¬ 
tail, the third proviso being in effect that no claim 
should be allowed or paid by the Secretary unless the 
complainant could satisfy him that the expenditures 
made “were made in good faith for or upon property 
which contained manganese, • *. * in sufficient quanti¬ 
ties to be of commercial importance.” The petitioner 
seasonably filed under this act with the Department of 
the Interior a claim for the payment of the net losses 
suffered by him in producing or preparing to produce 
manganese, and by the findings of the Secretary (B. 
pp. 5-8) was held to have come within the require¬ 
ment of the statutes as to Government request, his 
good faith, the commercial importance of the prop¬ 
erty, and the legitimate attempt to produce manga¬ 
nese for the needs of the Government. 

With the petitioner’s claim, however, was asserted 
the claim for the $9,600 spent in contracts for pur- 


ehasiTig the property, and which was a -total loss. (B. 

p. 6.) 

The War Minerals Belief Conmussion organized by 
the Secretary of the Interior to carry out the provi¬ 
sions of this law ‘‘deducted’’ from the amoimt of the 
claim this amount paid on the purchase of land and 
recommended an award of $23,047.36 to be made in 
settlement of the rest of the claim. (R. p. 6.) This 
amount was awarded by the Acting Secretary of the 
Interior. (R. p. 7.) On November 23, 1921, Congress 
passed an amendatory act (42 Stat. 322), (R. p. 10) 
which provides in part as follows: 

“If in claims passed upon under said act awards 
have been denied or made on rulings contrary 
to the provisions of this amendment, or through 
miscalculation, the Secretary of the Literior may 
award proper amounts or additional amounts.” 

Thereafter, on January 9, 1922, the appellee filed a 
motion for rehearing the Secretary’s refusal to con¬ 
sider claimant’s net losses suffered by reason of his 
contract to purchase this property. The Assistant 
Commissioner of the War Minerals Relief Commission 
on October 31, 1922, recommended that this claim be 
disallowed because “the item involved is clearly an 
expenditure incident to the purchase of property and 
therefore is not payable under the law.” (R. p. 8.) 
On November 21, 1922, this recommendation was af¬ 
firmed by the First Assistant Secretary of the In¬ 
terior who said that the proposition that the expendi¬ 
tures for property was within the purview of the law 
“has been repeatedly urged before the Department 
and it has uniformlv been held that the law does not 

V 

contemplate reimbursement for expenditures of this 
nature.” (R. p. 8.) 




Therenpon the appellee fOled a petition in the Su¬ 
preme Court of the District of Columbia (K. p. 1) 
praying a mandamus directing the appellant, as Sec¬ 
retary of the Interior, to take jurisdiction of the ap¬ 
pellee ^s claim for net losses in his contract to purchase 
this property, to hear proof thereon, to allow such sum 
as may be just and equitable to adjust and pay such 
net losses, if any, thus arising, and to ascertain the 
amount thereof. Rule to show cause was issued (R. 
p. 8.) An answer was filed (R. pp. 5-11) in which the 
Secretary denied that he had failed to take jurisdic¬ 
tion of the claim and asserted that he had taken juris¬ 
diction thereof; admits that he found the claimant 
suffered net losses in preparing to produce manganese; 
that his production was in response to a request by 
the Interior Department; that the expenditures al¬ 
lowed were made in good faith; that the claimant was 
allowed such items as came icithin the scope of the act, 
and averred that any further allowance would consti¬ 
tute a judgment against the United States. 

The appeDee demurred to the answer (R. p. 11) 
on the ground that the Secretary’s ruling that the 
claimant’s net losses were not repayable under the 
law amounted to a refusal to take jurisdiction of his 
claim, or to exercise any discretion therein, and was a 
nullification of the plain intention of Congress. 

The Supreme Court of the District of Columbia sus¬ 
tained the demurrer and ordered that writ of man¬ 
damus be issued directed to the respondent conunand- 
ing him to take jurisdiction of the relator’s claim un¬ 
der the said act of March 3, 1919, for net losses aris¬ 
ing from his contract to purchase, at the request of 
the Government, and in good faith, property con¬ 
taining manganese in sufficient quantities to be of com- 
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mercial importance; to consider, under the court’s con¬ 
struction of respondent’s authority under the statute, 
relator’s expenditures upon his contract to purchase 
said property; to hear proof thereon; and to allow 
such sum as may be just and equitable to liquidate 
and pay such net losses, if any, thus arising. (R. pp. 
12-13.) 

From this order this appeal is taken. 

PROPOSITIONS. 

Under the assignment of errors (R. p. 13) we con¬ 
ceive that the orderly presentation of the case requires 
a statement of the following propositions: 

L 

An arbitrary or erroneous decision by the Secretary 
of the Interior as to his authority or jurisdiction, un¬ 
der the law, is reviewable by mandamus. 

n. 

The Secretary’s holding that he is without authority 
to pay the appellee’s net losses suffered by reason of 
his contract to purchase property containing manga^ 
nese in sufficient quantities to be of commercial im¬ 
portance, is not only erroneous, but arbitrary. 

m. 

The appellee is not barred from having his claim 
for such net losses considered by the Secretary by 
reason of his acceptance of an award for other losses 
which the Secretary has considered and paid. 
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IV. 

This is not a suit against the United States. 

We shall consider these propositions in the order 
stated. 

AEGUMENT. 

L 

AN AEBITEARY OE EEEONEOUS DECISION BY 
THE SECEETAEY OF THE INTEEIOE AS 
TO HIS AUTHOEITY OE JUEISDICTION, 
UNDEE THE LAW, IS EEVIEWABLE BY 
MANDAMUS. 

We base the right to the extraordinary -^t of 
mandamus in this case upon the proposition that the 
Secretary’s construction of the act (commonly known 
as the War Minerals Belief Act) to the effect that the 
net losses upon contracts to purchase property by 
claimants who complied with all of the other provi¬ 
sions of the act, are not repayable under the law, is . 
not only erroneous but arbitrary. We shall, however, 
discuss the question of the remedy first, basing this 
discussion upon the assumption that the Secretarj^’s 
construction of the law is, as before stated, not only 
erroneous bnt arbitrary. 

Mandamus is not sought in this case to control the 
judgment or discretion of the Secretary in a matter 
coming under his jurisdiction. The Secretary’s de¬ 
termination that net losses suffered by reason of con¬ 
tracts for the purchase of property coming within the 
purview of the statute, are not repayable under the law, 
amounts to a refusal of the Secretary to exercise the 


lawful authority placed upon hiTn by the statute to re¬ 
pay such net losses. This writ is sought to compel 
the Secretary to consider a claim which he has unwit¬ 
tingly declared he has no authority to consider and to 
exercise discretion in determining whether under the 
conceded facts, the claimant is entitled in equity and 
justice to a repayment of loss which the law authorizes 
to be repaid. 

This claim, therefore, was not considered, because 
the uniform holding of the Secretary was that he had 
no authority to pay such claims. The answer (R. p. 
3) alleges an adherence in this case to the former hold¬ 
ings. It is insisted in the answer and brief of the 
counsel for the appellant that the Secretary, by his 
decision that he had no authority to repay such con¬ 
ceded net losses, took jurisdiction of this claim and dis¬ 
allowed it as not just and equitable. A reference to 
the record discloses that the War Minerals Relief Com¬ 
mission (R. p. 6) ‘‘deducted^^ from the claim this item 
before considering an award, and the Assistant Secre¬ 
tary (R. p. 8) in refusing to reconsider this action did 
not consider the justice and equity of the claim but 
refused it solely on the ground that sudi expenditures 
did not come ‘‘within the purview of the law.” Before ' 
August 16,1920, the Secretary had decided that he had 
no authority in the law to repay losses arising out of 
contracts to purchase property as one of the steps in 
preparing to produce manganese (Senate Doc. No. 385^ 
66th Cong. 3rd Session, p. 42). 

Indeed, the position of the appellant now is incon¬ 
sistent, for if such net losses are not repayable under 
the law, the Secretary had no jurisdiction to deter¬ 
mine whether the claim was just and equitable. The 
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most that can be said is that he took jurisdiction to 
determine his authority under the law. 

The judgment of courts in determining their own 
jurisdiction or authority can not ordinarily be re-> 
viewed by mandamus, but this doctrine is not applied to 
administrative offices. 1. G. Comm, v. Humboldt 
Steamship Co., 39 Wash. Law Eep., 396, 224 U. S. 474, 
484. In the Humboldt case the Supreme Court in 
awarding a writ of mandamus, commenting upon the 
power of the Interstate Commerce Commission to de¬ 
termine its own authority, says: 

“The general principle whidi controls the issue 
of a writ of mandamus is familiar. It can be is¬ 
sued to direct the performance of a ministerial 
act, but not to control discretion. It may be di¬ 
rected against a tribunal or one who acts in a 
judicial capacity to require it or him to proceed, 
the manner of doing so being left to its or his dis¬ 
cretion. It is true there may be a jurisdiction to 
determine the possession of jurisdiction. Ex parte 
Harding, 219 U. S. 363. But the full doctrine of 
that case can not be extended to administrative 
officers. The Interstate Commerce Commission is 
purely an administrative body. It is true it may 
exercise and must exercise quasi judicial duties, 
but its functions are defined, and in the main, ex¬ 
plicitly directed by the act creating it. It may 
act of its own motion in certain inst^ces—it may 
be petitioned to move by those having rights un¬ 
der the act. It may exercise judgment and discre¬ 
tion, and, it may be, can not be controlled in either. 
But if it absolutely refuse to act, deny its power, 
from a misunderstanding of the law, it can not 
be said to exercise discretion. Give it that lati¬ 
tude and yet give it the power to nullify its most 
essential duties, and how would its non-action be 
reviewed’’ 
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In Louisville Cement Co. v. Int. St. Com. Comm., 
42 App. D. C. 514,246 XJ. S. 638, the Cement Company 
lUed with the Commission a complaint for the recov¬ 
ery from the L. & N. R. R. Company of certain over¬ 
charges was filed within two years after the date of the 
delivery of the shipment, bnt as to others, while the 
complaint was filed within nine months of the date 
of the payment of the overcharges, more than two 
years had elapsed after the date of the delivery of the 
freight. The Commission authorized the payment of 
those overcharges for which complaint had been made 
within two years after the date of the delivery; but 
as to all others held that under Section 16 of the act 
to regulate commerce requiring complaints of this 
character to be ‘‘filed within two years from the time 
the cause of action accrues and not after,’’ “they (the 
overcharges) are barred from our consideration.” 

The Cement Company sought a mandamus in the 
Supreme Court of the District of Columbia which was 
denied and its judgment was affirmed by the Court of 
Appeals. These courts held that the Commission en¬ 
tertained jurisdiction of that portion of the claim 
which was rejected, and in the exercise of its juris¬ 
diction decided that the claim was barred; that this 
discretion was committed by law to the Commission 
and was not subject to control by writ of mandamus. 
The United States Supreme Court in reversing the 
lower courts and directing that the writ be awarded, 
said (p. 641) that the construction which the Commis¬ 
sion gave to the two-year limitation placed the claim 
so beyond its jurisdiction that it could not consider it 
and were without x>ower to grant the relief prayed for, 
and (p. 642): 
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^‘That the Supreme Court of the District of Co¬ 
lumbia, iu a proper case, has* power to direct the 
Commission by mandamus to entertain and pro¬ 
ceed to adjudicate a cause which it has erroneously 
declared to be not within its jurisdiction is de¬ 
cided in Interstate Commerce Conunission v. 
Humboldt Steamship Co., 224 U. S. 474. If the 
Commission did so err, on the authority of many 
decisions, among them Ex parte Eussel, 13 Wall,' 
664; Ex parte SchoUenberger, 96 U. S. 369; Hol- 
lon Parker, Petitioner, 131 U. S. 221; In re Gross- 
mayer, 177 U. S. 48, and Interstate Commerce 
Commission v. Humboldt Steamship Co., 224 U. S. 
474,485, the courts may correct such error on a pe¬ 
tition for mandamuS; where, as in this case, the 
erroneous decision can not be reviewed on appeal 
or writ of error.’’ 

The court further said in determining that the Com¬ 
mission placed an erroneous construction upon the 
law (p. 644): 

‘•The unusual and purely fortuitious circum¬ 
stance, that the character of this jurisdictional 
limitation on the power of the Commission chfmces 
to be such that the giving of a Correct construction 
to it must result in determining the character of 
the decision which the Commission must render 
when the case is returned to it, can not affect the 
power of this court or that of the lower courts to 
define what that jurisdiction is under the Act of 
Congress or the duty of the Commission to ac¬ 
cept and act upon such definition when an¬ 
nounced.” 

A very recent case in which this extraordinary writ 
has been awarded is the case of Kansas City Southern 
R, R, Co. V. Interstate Commerce Commission, 252 
H. S. 178. In this case the statute providing for the 


valuation of the property of the carriers reqtiired the 
Commission to ascertain and report in detail as to each 
piece of property owned or used by the cariers, and to 
consider and include ‘^the present costs of condemna¬ 
tion and damages, or purchase in excess of such origi¬ 
nal costs or present value apart from improvements. 
The Commission refused to comply with this statutory 
direction saying that the ‘‘nominal^’ requirements of 
the statute were ‘‘beyond the possibility of rational 
determination.^’ 

The case went to the Supreme Court which directed 
the issuance of a mandamus compelling the Commis¬ 
sion to hear proof and to act upon it, and to disdiarge 
the duty which this statute exacted, the Chief Justice 
delivering the opinion, saying: - 

“It is obvious from the statement we have made ' 
as weU as the character of the remedy invoked, 
mandamus, that we are required to decide, not a 
controversy growing out of a duty performed 
under the statute, but one solely involving an al¬ 
leged refusal to discharge the duties which the 
statute exacts. ♦ ♦ ♦ We are of opinion, how¬ 
ever, that considering the face of the statute, and 
the reasoning of the Commission, it results that 
the conclusion of the Commission was erroneous, 
an error whidi was exclusively caused by a mis¬ 
taken conception by the Commission of its rela¬ 
tion to the subject, resulting in an unconscious dis¬ 
regard on its part of the power of Congress and 
an unwitting assumption of the Commission of 
authority which it did not possess. ’ ’ 

Mandamus will as readily issue reqmring a quasi 
judicial officer to act where he has erroneously denied 
his authority under the law to act as to require him to' 
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do a ministerial act which he has refnsed because of an 
erroneous conception of the law. 

The case at bar comes within the principles laid 
down in the Humboldt case, supra, and the cases fol¬ 
lowing it. 

It is conceded, of course, that the decisions of an 
administrative officer on questions of fact are final and 
conclusive. Especially is this true of the provisions 
of the War Minerals Relief Act. It is also true in the 
decisions of administrative officers on questions of 
mixed law and fact, that there is a strong presumption 
that executive construction is correct and the courts 
will not ordinarily review such construction, although 
they have the power so to do. Bodes & Guild Co. v. 
Payne, 31 Wash. Law Rep. 395, 194 U. S. 106, 109. 
and cases there cited. But on purely legal questions 
the decision of an administrative officer does not bind 
the courts. School of Magnetic Healing v, McAn- 
nvlty, 187 U. S., 94. In the McAnnulty case the Post¬ 
master General made an order after full hearing with¬ 
holding the mail of the School of Magnetic Healing. 
In holding that the facts stated were not sufficient to 
permit the Postmaster General to make the order 
under the statute, the Court said: 

n* * * determination that those ad¬ 

mitted facts do authorize his action is a clear mis¬ 
take of law as applied to the admitted facts, and 
the courts, therefore, must have power in a proper 
proceeding to grant relief. Otherwise, the indi¬ 
vidual is left to the absolutely uncontrolled and 
arbitrary action of a public and administrative 
officer whose action is unauthorized bv any law 
and is in violation of the rights of the individual. 
Where the action of such an officer is thus unau- 
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thorized he thereby violates the property rights 
of the person whose letters are withheld.(P. 
160.) 

The Supreme Court has recently considered this sub¬ 
ject in the case of Work, Secretary of the Interior, vs. 
Mosier, 58 App. B C. 219,261 U. S. 352, decided March 
19, 1923. In this case the Secretary had determined 
that bonuses paid for Osage oil leases were not dis¬ 
tributable as rentals or royalties. The relators alleged 
that this was an erroneous construction of the statute 
and sought a mandamus to compel the Secretary to de¬ 
liver to them, as parents of their minor children, all of 
the moneys distributable to them under the law includ¬ 
ing these bonuses. The court in determining this ques¬ 
tion said that its settlement was not ‘‘a matter of dis¬ 
cretionary construction by the Secretary.’^ ♦ • • 

‘‘The question whether bonuses were to be included in 
royalties is a matter of statutory construction, not 
finally entrusted to the discretion of the Secretary, 
but determinable in court at the instance of the bene¬ 
ficiaries as of right.’" It was further held that discre¬ 
tion was vested in the Commissioner to determine in 
each case whether there had been a misuse or squan¬ 
dering by the parents of their minor children’s money, 
but “subject to the construction we have put upon the 
statute,” and to decide what is misuse or squandering 
“within the same limitation.” 

This case announces the doctrine that where the ac¬ 
tion of the administrative officer is based upon the con¬ 
struction of a statute, the court in the proper case will 
always determine for itself whether or not sudi con¬ 
struction is erroneous, regardless of the administra¬ 
tive construction. 
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The Mosier case was cited in the later case of Work 
V, McAlester-Edwards Coal Co., 277 Fed. 573 — U. S. 

-. In the latter case case mandamus was sought to 

require the Secretary to accept payment of the balance 
of the purchase price of certain lands and cause a pat¬ 
ent to be issued therefor. The Secretary denied the 
right of the Coal Company on the ground that his con¬ 
struction of the law, in the exercise of the discretion 
vested in him, did not give the company the right as¬ 
serted. The Coal Company demurred to the answer, 
the Supreme Court of the District of Columbia over¬ 
ruled the demurrer, and the Court of Appeals reversed 
the case and remanded the cause to have the writ 
issue. 

The Supreme Court determined for itself the proper 
construction of the statute and affirmed the decree of 
the Court of Appeals. 

It is true in Hall v. Payne, 48 App. D. C. 279, 254 
U. S. 345, and the Alaska Smokeless Coal Company v. 
La'ne, 68 App. D. C. 443, 250 U. S. 549, the court said 
that unless the holding of the Secretary was obviously 
and clearly erroneous, or was arbitrary and capricious, 
his decision would not be controlled by mandamus. 

In the Alaska Smokeless Coal Company case the Sec¬ 
retary was called upon to determine whether the facts 
adduced before him constituted the opening or improv¬ 
ing of a mine. He held that they did not, and the Su¬ 
preme Court said such a decision was impregnable to 
mandamus. However this case may be differentiated 
from the subsequent decision in the Mosier case, there 
was at best a question of mixed law and fact to be de¬ 
termined, and in any event the Secretary’s authority 
to act was not called in question, merely the correct¬ 
ness of his decision upon the facts and law. 



In the HaU case a mandamus was sought to compd 
the Secretary to recall and reverse decisions adverse to 
Hall’s asserted ri^ts, and to allow him to make a 
homestead entry on certain lands in Montana. The 
Supreme Court held that the view which Hall enter¬ 
tained was not so obviously or certainly right as to 
make it the duty of the Secretary to give effect to it, 
and refused the mandamus. In this case the decision 

of the Secretary was plainly right, and while the Ian- 
0 

guage of the opinion does not seem to accord with the 
language of Chief Justice Taft in the Hosier case, here 
again there was no attack upon the Secretary’s as¬ 
serted authority or lack of authority xmder the law. 

Whether or not all of the decisions as to when the 
courts will or will not determine, without regard to the 
administrative ruling, the proper construction of a 
statute can be reconciled, it is unnecessary to consider 
in this brief, for the reason that the court will always 
determine for itself the question of the authority or 
lack of authority of the administrative officer to act. 

The case of Knight v. Lane, 35 App. D. C. 429, 228 
U. S. 6, illustrates this and was a contest over a minor 
Indian’s allotment. The Secretary first awarded the 
allotment to Knight upon the payment of $25,000 
(which was paid) and directed deeds to be executed. 
Before the delivery of the deeds, the parents of the 
minor Indians applied for a rehearing, alleging their 
consent had been obtained upon misleading informa¬ 
tion. After a hearing in which Knight participated, 
the former decision was vacated, the Secretary dedined 
to approve the deeds, and ordered the $25,000 to be 
returned. Knight insisted that his right became fixed 
by the former decision and sought a mandamus to com¬ 
pel the Secretary to deliver patent and clothe him with 



full legal title. Under these facts, Mr. Justice VanDe- 
venter, speaking for the Court, said (p. 11): 

‘‘The question for decision is, whether in the 
circumstances the Secretary was without author¬ 
ity to reconsider and vacate his decision of May 
10, 1909, approving the proposed adjustment of 
the relator’s contest. ♦ ♦ ♦ The question there¬ 
fore is reduced to this: Was his power of decision 
exhausted when on May 10,1909, he approved the 
proposed adjustment?” 

Here the court examined and determined for itself 
the question of the authority of the Secretary. Of the 
Secretary’s final decision the court said, that having 
determined the question after hearing, and the deci¬ 
sion not being arbitrary or capricious, it could not be 
reviewed on mandamus. 

In Roberts v, U. S., 176 U. S. 221, the Treasurer of 
the United States had determined that he had no au¬ 
thority to pay unpaid legal interest upon certain cer¬ 
tificates alleged to have been .redeemed by the Treas¬ 
urer, on the ground that such certificates had not been 
redeemed by him. The Supreme Court considered and 
determined for itself the authoritv of the Treasurer to 
pay sudi interest and held that the certificates had been 
redeemed within the meaning of the law and awarded 
the mandamus prayed for. 

In Lane Hoglund, 44 App. D. C. 310, 244 U. S. 174, 
the act of March 3,1921 (26 Stat. 1095,1099), put upon 
the Secretary of the Interior the duty of issuing a pat¬ 
ent upon a homestead entry when no contest or protest 
had been made challenging the validity of the entry 
within' two years of the issuance of final receiver’s re¬ 
ceipt. The Secretary had held that an adverse report 


of the Deputy Supervisor of the National Forest Ser¬ 
vice challenging Hoglnnd’s entry, for insnflBkn^cy of 
residence and cultivation, filed but not acted upon by 
the Land Office within two years, was a pending con¬ 
test or protest within the mecming of the act, had re¬ 
fused the patent and directed that the entry be can¬ 
celled. Hoglund sou^t a mandamus in the District of 
Columbia to compel the Secretary to recall the order 
of cancellation of the entry, to reinstate the entry upon 
the records, and to cause a patent to be issued. The 
District of Columbia Supreme Court refused the writ, 
but the Court of Appeals directed that it be granted. 
The case went to the-United States Supreme Court, 
which held that the determination of the Secretary as 
to what was a pending contest or protest was errone¬ 
ous; that the report of the Deputy Forest Supervisor 
challenging the entry was not such a pending contest 
or protest, and affirmed the judgment of the Court of 
Appeals awarding the'writ, quoting from Roberts 
U. S., supra, as follows (p. 182): 

^‘Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
where a public officer is commanded to do a par¬ 
ticular statute, this writ should be granted. Every 
statute to some extent requires construction by the 
public officer whose duties may be defined therein. 
Such officer must read the law, and he must, there¬ 
fore, in a certain sense, construe it, .in order to 
form a judgment from its language what duty he 
is directed by the statute to perform. But that 
does not necessarily and in all cases mate the duty 
of the officer anything other than a purely minis¬ 
terial one. If the law directs him to perform an 
act in regard to which no discretion is committed 
to him, and which, upon the facts existing, he is 
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bound to perform, then that act is ministerial, al¬ 
though depending upon a statute which requires, 
in some degree, a construction of its language by 
the officer. Unless this be so, the value of this writ 
is very greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by statute 
might refuse to perform it, and when his refusal 
is brought before the court he might necessarily 
plead that the performance of the duty involved 
the construction of a statute by him, and therefore 
it was not ministerial, and the court would on that 
account be powerless to give relief. Such a lim¬ 
itation of the powers of the court, we think, would 
be most unfortunate, as it would relieve from ju¬ 
dicial supervision all executive officers in the per¬ 
formance of their duties, whenever they should 
plead that the duty required of them arose upon 
the construction of a statute, no matter how plain 
its language, nor how plainly they violated their 
duty in refusing to perform the act required.’ 

In the Eoglund case the Secretary, by virtue of his 
construction as to what was a pending contest or pro¬ 
test under the law, had assumed the power to refuse a 
patent after the two year statute of limitations had 
expired. The court held that he had erred in thus 
clothing himself with this authority to withhold the pat¬ 
ent under his erroneous construction of the law and 
directed that patent issue. In the Roberts case, the 
Treasurer had refused to pay balance of interest due 
on certain certificates saying that he had no authority 
under the law to make these payments since under his 
construction the certificates had not been redeemed. 
The Supreme Court did not agree with the construc¬ 
tion of the Treasurer that he had no authority under 
the law to make these payments, declared that the cer¬ 
tificates had been redeemed, and therefore awarded the 


writ commanding the Treasurer to act in accordance 
with the requirements of the statute as construed by 
the court. 

While the courts, therefore, before the decision in 
the case of Work v. Hosier, supra, sometimes refused 
to overturn the decision of an administrative officer 
in the construction of a statute, and used language to 
the effect that where his decision rested on a possible 
construction of the act mandamus would not issue, 
they have uniformly construed for themselves, without 
regard to the administrative determination, the ques¬ 
tion of the authority or lack of authority of the admin¬ 
istrative officer to act. 

In any event, if in the Hosier case, in which the 
judges of the Court of Appeals of the District of Co¬ 
lumbia were divided upon the construction of a statute, 
the question of whether or not a bonus is a royalty is 
a matter to be finally determined by the court and not 
finally entrusted to the discretion of the Secretary, cer¬ 
tainly the question of whether ‘‘net losses’’ shall in¬ 
clude all net losses or whether “es^enditures for prop¬ 
erty containing manganese” includes the money paid 
for the lease, use or title of the property, is deter¬ 
minable in court at the instance of the beneficiaries 
as of right. 

Under the most recent decisions of the Supireme 
Court, therefore, the court will construe for itself 
statutes under which rights are asserted and reverse 
the Secretary where they find his decision erroneous, 
even though the courts below are divided on the cor¬ 
rectness of the Secretary’s ruling. 

We do not rest the right to a mandamus, however, 
upon this ground. We assert the ri^t, as we have 
pointed out, upon the ground that the courts will al- 


ways inquire into the Secretary’s asserted authority or 
lack of authority, and that the Secretary’s assertion 
of lack of authority to repay the daimant’s net losses 
incurred in his contract to purchase manganese land, is 
not merely erroneous, but is arbitrary and capricious. 

Counsel for appellant insists, however, that because 
the statute provides that the Secretary’s decision shall 
be final and conclusive, even though it be erroneous or 
arbitrary, the courts have no jurisdiction to review his 
action. It is conceded, of course, that decisions of 
administrative officers are final and conclusive in 
matters submitted to their jurisdiction, unless their 
action is attacked upon the well-known exceptions to 
the general rule. 

The provision that the Secretary’s decision shall be 
‘‘final and conclusive” is not unusual, and adds nothing 
to the general rule. It is frequently met with in laws 
affecting administrative functions. Such a law was 
considered by the Supreme Court in Lane v. Mic- 
kadiet, 241 XT. S. 201, authorizing the Secretary of In¬ 
terior to ascertain the legal heirs of certain Indians 
and providing that his “decision thereon shall be final 
and conclusive.” The Court of Appeals in that case 
(43 App. D. C. 414) examined and reversed the deci¬ 
sion of the Secretary on the ground that the Secretary 
was without authority to enter the order complained 
of. While the Supreme Court reversed the Court of 
Appeals, it expressly recognized that the authority of 
the Secretary and the legality of his action could be 
questioned in court, these being well recognized excep¬ 
tions to the general rule that there is no power in the 
courts to control the action of the Secretarv. 


THE SECRETAEY^S HOLDING THAT HE IS 
WITHOUT AUTHOEITY TO PAY THE AP- 
PELLEE^S NET LOSSES SUFFERED BY 
REASON OF ms CONTRACT TO PURCHASE 
PROPERTY CONTAINING MANGANESE IN 
SUFFICIENT QUANTITIES TO BE OF COM¬ 
MERCIAL IMPORTANCE, IS NOT ONLY ER¬ 
RONEOUS, BUT ARBITRARY. 

1. The act cousidered from its fonr comers. 

The object of the act was well stated by the Attorney 
General in his opinion to the Secretary of the Interior 
August 21,1919 (Sen. ex. doc. 385,66th Cong. 3rd Sess. 
pp. 30, 31), where he said: 

‘^I have quoted the entire section because, con¬ 
sidered as a whole, it discloses a very broad dis¬ 
cretion vested in the Secretary of the Interior to 
the end that all just claims of persons or corpora¬ 
tions who actually produced or prepared to pro¬ 
duce one or more of the four specified metals at the 
request or demand of any of the five designated 
governmental agencies ‘for the needs of the Na¬ 
tion for the prosecution of the war’ may be com¬ 
pensated.” 

We insist that the language of the statute which au¬ 
thorizes the payment of the net loss_es suffered by any 
claimant by reason of producing or preparing to pro¬ 
duce manganese for the urgent need of the Nation, is 
clear and unambiguous and cannot be limited or ex¬ 
tended by executive construction, StocJcley v, U. S., 260 
U. S. 532, Standard Fashion Co. v. Magram-Hottston 
Co.y 258 U. S. 346; that “net losses” in preparing to 
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produce manganese cannot by executive construction 
be limited to net operating losses alone; that the “ex¬ 
penditures (or money paid) for property containing 
manganese in sufficient quantities to be of commercial 
importance” which the Secretary is authorized to con¬ 
sider, cannot be limited or changed to expenditures 
made off of the property, but such authorization must 
be construed in the usual and ordinary meaning of the 
language employed as authorizing payment for net 
losses by reason of the lease, contract to purchase, pur¬ 
chase or otherwise acquiring such mineral lands. 

THE STATUTE. 

The enacting clause of the statute authorizes the pay¬ 
ment of the net losses of any person, firm or corpora¬ 
tion in producing or preparing to produce manganese 
at the request of the Government. No limitation upon 
the payment of these net losses is found in the ena¬ 
bling clause except (1) that they shall have been suf¬ 
fered by reason of producing or preparing to produce 
one or more of the named metals, (2) upon the request 
or demand of the Department of Interior or one of the 
other named agencies of the Government, and (3) to 
supply the urgent needs of the nation in the prosecu¬ 
tion of the war. After having made provision for pay¬ 
ment of net losses in the enabling clause. Congress 
undertook to safeguard the Gk)vemment with various 
provisos, the offices of which were, of course, to restrict 
such payment to those claims coming within their mod¬ 
ifications. Since the principal part of the statute, the 
enabling clause, is presumed to have embodied the 
main object of the act, the provisos should be strictly 
construed and only those cases that come fairly within 


the terms of the provisos are taken out of the body of 
the statute. 36 Cyc. 1162, and cases there died. 

THE PROVISOS. 

There are seven provisos. 

The first proviso limits the payment and disbnrse- 
ment for all purposes under the act to $8,500,000. 

The second proviso limits relief to those claims 
which shall be filed within three months after the ap* 
proval of the act. 

The third proviso is that no claim shall be paid by 
the Secretary unless the daimant satisfies him that the 
expenditures made, or obligations incurred, were made 
in good faith ‘‘for or upon property’’ whidi contained 
one of the metals in commercial quantities. 

The fourth proviso forbids the payment of dainis 
unless the claimant shall satisfy the Secretary that 

moneys were invested, or obligations t^ere incurred 
subsequent to April 6,1917, and prior to November 12, 
1918, in a legitimate attempt to produce “one of the 
metals for the needs of the nation;” “that no profits 
of any kind shall be included in the allowance of said 
claims, and that no investment for spectdative pur¬ 
poses shall be recognized.” 

The fifth proviso reserves to the Government the 
righi to review such settlements and recover back 
moneys paid thereunder if the Government has been 
defrauded. 

The sixth proviso forbids the construction that juris¬ 
diction is conferred by the act upon any court to enter^ 
tain a suit against the United States. 

The seventh proviso directs that the Secretary in 
determining net losses shall take into consideration the 


market value of any ores on hand and the salvage value 
of any machinery or appliance. 

The modifications contained in the third and fourth 
provisos are pertinent to the determination of the ques¬ 
tion arising in this case, while the Secretary of the 
Interior also relies upon the terms of the seventh pro¬ 
viso as throwing light upon the question. We shall, 
therefore, analyze these three provisos fully. 

THE THIRD PROVISO. 

The modification contained in the third proviso, as 
above pointed out, requires that before a claim for net 
•losses in producing or preparing to produce manga¬ 
nese shall be allowed and paid, the claimant shall sat¬ 
isfy the Secretary that his expenditures in that behalf 
were made (1) in good faith, (2) for or upon prop¬ 
erty containing one or more of the named minerals 
in commercial quantities. There is no modification 
in this proviso that such net losses must be limited to 
those in the developing or equipping of mines in con¬ 
tradistinction to acquiring by lease or purchase the 
mine itself. On the contrary, the burden placed upon 
the claimant to show that his expenditures not only 
upon property, i, c., for developing or equipping the 
mine, but for the property, that is, for the use, title 
or possession, must be for such property as contained 
one of the minerals in commercial quantities, would 
seem in the ordinary meaning of such language, an ex¬ 
press declaration that no distinction was intended be¬ 
tween the expenditures for the use, title and possession 
of the property, and expenditures for the development 
thereof. 

However, the Secretary has said that to construe 





this proviso as authoiizmg him to consider and pay 
net losses in the purchase of property^ would prevent 
the payment of all claims for e: 2 q)enditures in produc¬ 
ing or preparing to produce one of the named min¬ 
erals, which did not arise in acquiring the property 
or froni expenditures upon the property itself, and 
thus losses for such legitimate expenses as the build¬ 
ing of aerial trams, power lines, roads, ore bunkers, 
etc., not upon the property, could not be compensated 
for. (Brief for appellant, pp. 13-15.) 

This is a singularly erroneous construction which 
the Secretary puts upon the language of this proviso 
and is at odds with the uniform interpretation by the 
Interior Department of similar language in the min¬ 
ing laws. We submit that if the Committee on Mines 
and Mining in redrafting this law had omitted the 
preposition *^for’’ in this proviso and had merely pro¬ 
vided that the claimant should satisfy the Secretary 
that his expenditures were wpon property containing 
one of the named minerals, the Secretary would have 
been fully authorized to pay the claims arising from 
the legitimate expenses for labor and improvements 
necessary for the development of the property, al¬ 
though not upon the property itself, such as aerial 
trams, power lines, etc. 

It has been frequently held by the Interior Depart¬ 
ment, and by the courts, under the mining laws, that 
labor and improvements are deemed to have been on 
or upon’ 2 ^ mining claim where made for its develop¬ 
ment, that is, to facilitate the extraction of the metals, 
although such labor and improvements may in fact be 
at a distance from the mining claim. 

In Smelting Company v, Kemp, 104 TJ. S. 636, the 
court considered Sec. 2324, which provides that there 
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shall be ammaily expended, in labor and improvements 
on the claim, $100.00. In discussing whether the labor 
and improvements within the meaning of the statute 
should be deemed to be on the mining daim, though 
performed at a distance from the claim itself, the 
court said (p. 655): 

‘‘Labor and improvements within the meaning 
of the statute, are deemed to have been had on a 
mining daim, whether it consists of one location 
or several, when the labor is performed or the im^ 
provements are made for its development, that is, 
to facilitate the extraction of the metals it may 
contain, though in fact such labor and improve¬ 
ments may be on ground which originally consti¬ 
tuted only one of the locations, as in sinking a 
shaft, or be at a distance from the claim itself, as 
where the labor is performed for the turning of a 
stream, or the intr^uction of water, or where the 
improvement consists in the construction of a 
flume to carry off the debris or waste material.’’ 

To the same effect are the cases of Chambers v. 
Harrington, 111 U. S. 350,353; Copper Glance Lode, 29 
L. D. 542, and cases cited. 

The preposition “for,’^ therefore, is unnecessary 
in the statute in order to authorize the Secretary to 
pay the claims for legitimate development expenses 
not within the boundaries of the property, and to give 
it its usual and ordinary meaning in the statute does 
not prevent the compensation for such legitimate 
losses as the building of trams, power lines, roads, etc., 
to the property. 

The field of operation which the Secretary gives to 
“expenditures for property^’ is fully covered by the 
provision for “expenditures upon property,” and 






some force and effect must be given to the provision 
^^expenditures for property.’’ We submit that its 
usual common sense meaning must be given to it, and 
that this is so dear as to need no construction. This 
common sense meaning of the proviso is that the ex> 
penditures or obligations to be considered in arriving 
at the net losses are those for property containing 
one of the minerals in commercial quantities, or upon 
such property, and is indusive of the purchase, lease, 
use, equipment, development and other legitimate ex¬ 
pense in producing or preparing to produce minerals 
from the property, and is not to be limited to any one 
class of expenditures. Taken into consideration with 
the modihcations of the fourth proviso, that the claim¬ 
ant must satisfy the Secretary that his moneys ‘‘were 
invested between April 6, 1917, and November 12, 
1918,” it is dear that if the claimant owned* the prop¬ 
erty before April 6,1917, and complied with the enact¬ 
ing clause in producing or preparing to produce one 
or more of the minerals, he then was entitled to his 
net losses from expenditures made in good faith in 
the legitimate mining or development expense in pro- 
dudng from the property, when he satisfied the Secre¬ 
tary that it contained one of the minerals in conuner- 
dal quantities. On the other hand, if the claimant did 
not own the property prior to April 6, 1917, but in 
response to the request of his Government (as in the 
case of this petitioner) acquired it by lease or pur¬ 
chase, as the first step in preparing to produce one of 
the minerals, he then is entitled to 1^ net losses from 
his expenditures in good faith including expenditures 
for the lease, purchase, possession, use, development, 
or other legitimate expenses necessary to produce or 
prepare to produce one or more of these minerals. 
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The language of the proviso is plain and the lan¬ 
guage of the enacting clause is dear and leave no room 
for construction. 

THE FOURTH PROVISO. 

An examination of the modifications of the fourth 
proviso again disclose that Congress drew no distinc¬ 
tion in limiting the payment of daimanUs net losses be¬ 
tween those arising in investments in acquiring prop¬ 
erty and those obligations incurred in developing the 
same. The effect of the first limitation in the fourth 
proviso is to inhibit the payment of net losses unless 
(a) the daimant could show that his ‘‘moneys were in¬ 
vested or obligations incurred subsequent to April 6, 
1917, and prior to November 12, 1918, in a legitimate 
attempt to produce’’ one of the named minerals. If 
Congress had intended to limit these investments only 
to the buying, during the war period, of machinery, 
equipment and like expenses, and not to the acquiring 
of the necessary mine to produce the mineral, it could 
easily have said so. 

The second limitation in the fourth proviso is (b) 
“that no profit shall be allowed * * * and no investment 
for merely speculative purposes shall be recognized in 
any manner.” It is hard to conceive why Congress 
should have used this language unless it had in mind 
that many claimants had purchased lands containing 
one or more of these minerals in commercial quantities 
and it desired to safeguard the Government in not pay¬ 
ing net losses thus occurring, if the claimant invested 
in such land for speculative purposes and not in a 
legitimate attempt to produce one of the named min¬ 
erals for the Government for use in the prosecution 
of the war. It is equally difficult to imagine that Con- 



gress then had in mind that there were claimants who 
might have bnilt aerial trams, power lines, roads, 
ore bunkers, etc., for speculative purposes, which is 
the only field of operation which the Secretary gives 


for the application of expenditures for property. 


THE SEVENTH PROVISO. 

The Secretary in an opinion of December 22, 1920 
(Sen. Ex. Doc. 385, supra, p. 51), especially calls at¬ 
tention to the seventh proviso which directs Hiat the 
secretary in determining net losses shall take into con¬ 
sideration, among other things, the salvage value of 
any ores and machinery which the claimant has on 
hand, and concludes that this proviso evidences that 
there was no intention on the part of Confess that 
the cost of the mine was to be allowed, and the brief 
of appellant accentuates this contention. 

This proviso if limited to a class would be a limi¬ 
tation upon the offsets which the Secretary could con¬ 
sider, and not a limitation upon claimant's expendi¬ 
tures, but the Secretary is not limited in determining 
net losses to charging the claimant with the salvage 
value of the ores and machinery on hand as the only 
offset against his expenditures. These items were 
among those that the Secretary was directed to take 
into consideration, and if our construction of the law 
is correct, and the claimant has made expenditures for 
leasing or buying land at the Government’s request, 
the Secretary should, among other things, charge 
against these expenditures of the claimant the pres¬ 
ent value of the claimant’s interest in the mine whether 
leasehold or otherwise. In enumerating as offsets 
against the claimant’s expenditures, the salvage value 
of the ores and machinery on hand ‘‘among other 
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things,’’ Congress expressly refrained from naming 
all the o£P-sets the Secretary should charge against 
the claimant’s expenditures in the mining venture in 
order to arrive at his net losses. This proviso, there¬ 
fore, is neither suggestive nor persuasive as limiting 
the items of expenditures which the Secretary must 
consider in arriving at the claimant’s net losses. 

There is no reason founded in common sense why 
Congress should reimburse a claimant who owned a 
mine before the beginning of the war period and in 
developing it at the request of the Government lost 
money, and should refuse to pay a claimant who in a 
legitimate attempt to produce the minerals, at the ur¬ 
gent request of the Government subsequent to the be¬ 
ginning of the war period, contracted to buy, bought 
or leased a mine and thus lost monev. 

To one who did not own land containing one of these 
minerals in commercial quantities April 6, 1917, and 
was requested by the Government to produce such 
minerals, the purchase or lease of such land was the 
first step to comply with the request of the Govern¬ 
ment and in the preparation to produce the minerals, 
and is the first prerequisite for relief under this act. 
The loss sustained in acquiring this ownership, lease, 
or interest, is just as legitimate as a loss occurring in 
any other stage of the production or preparation to 
produce. Claimant may have been bankrupted by the 
loss of the money he paid for a lease or on a contract 
of purchase, just as certainly as by the loss of his ex¬ 
penditures in developing property already owned. 

As pointed out Congress placed seven careful re¬ 
strictions around the authorization to the Secretary 
to pay claimants’ net losses. If Congress had not 
recognized that claimants who suffered losses by ex- 


penditures in a contract of purchase, purchase or lease 
of such lands were not as much entitled to fair treat¬ 
ment at the hands of the Government as claimants who 
before the war happened to be fortunate enou^ to 
own such lands, clearly it .would have used appropriate 
language to restrict such net losses to the claimant 
who invested in the property prior to April 6,1917, and 
lost only in expenditures upon the property. 

Under the original act of Mardi 3, 1919, as con¬ 
strued by the Attorney General April 1, 1919 (Sen. 
Ex. Doc. 385, supra, p. 25) claimants were required to 
show that they ‘‘must have been asked specifically by 
either the Department of the Interior * * * to produce 
or prepare to produce’’ one or more of the four named 
minerals. The amended act of November 21, 1921, 
broadened the act so that claimants need only show 
now they acted upon published statements of govern¬ 
mental agencies. The appellee came under the terms 
of the original act, and before investing in this mining 
venture received the direct request of two representa¬ 
tives of the Department of the Interior to prepare to 
produce manganese. In obedience to this request he 
acted and paid out $9,600 in a contract to purchase 
manganese land. Under the remarkable construction 
of the Secretary, the situation is that although this 
loss in expenditures for the property occurred as the 
result of Ihe direct request of the Gtovemment, there is 
no authority to reimburse the petitioner; while his 
neighbor who might happen to have owned manganese 
land April 6,1917, and whose development thereof was 
stimulated by notice of the general demand of the €k)v- 
emment for such minerals, can be reimbursed for all 
of his losses for expenditures upon the property. 




We respectfuly submit that a construction resulting 
in such an anomalous situation should not be sustained 
unless the Congressional intent is clear and unequivo- 
caL 

0 

2. IN THE LIGHT OF THE LEGISLATR^B 

HISTORY. 

We insist that the language of the act is plain and 
free from doubt and leads to wholly practicable and 
logical consequences and is thus the sole evidence of 
legislative intent; Caminetti v. U. S., 242 U. S. 470,490. 
Whatever may have been said in debate must give way 
to the language used as passed; Mackenzie v. Hare, 
239 U. S. 299,308. There is no excuse, therefore, to re¬ 
sort to debates in Congress in order to arrive at the 
meaning of this statute. 

However, Secretary of the Interior in the decision 
of August 16, 1920 (Sen. Ex. Doc. No. 385, supra, pp. 
42, 43) quotes the language of Senator Smoot in sug¬ 
gesting that the term ‘‘or acquiring property for pro¬ 
ducing” should be stricken out because the Secretary 
should not be authorized to go into the question as to 
what a claimant lost upon the purchase price of the 
•property, and cites Senator Henderson’s reply that he 
would consent to the elimination of this phrase, as sup¬ 
porting the Secretary’s conclusion that Congress did 
not intend to reimburse claimants for losses in the 
purchase of property. The brief for the appellant 
also relies upon this incident. It has never been held 
that such debates may be resorted to for the purpose 
of ascertaining the meaning of the statute. The rule 
that debates in Congress “are not appropriate or even 
reliable guides to the meaning of the language of an 
enactment” has not been relaxed, except that it has 


been held that reports of committees, changes made 
in the frame of bills, and statements by the committee 
chairman, in the nature of a supplementary report 
from the committee, may be resorted to under pre^r 
qualihcations to remove any ambiguity; United States 
V, St. Paul M. & M. Ry. Co., 2A1 U. S. 310, 318. “Such 
aids are only admissible to solve doubt and not to cre¬ 
ate it’’; Railroad Com. v. Chicago, Burlington Q. 
Ry. Co., decided February 27,1922,257 U. S., 563,588, 
In the latter case, Chief Justice Taft, speaking for the 
court, said: 

“Great stress is put on the legislative history 
of the Transportation Act to show that the bill 
was not intended to confer on the Commission 
power to remove any discrimination against in¬ 
terstate commerce involved in a general disparity 
between interstate and intrastate rates. Commit¬ 
tee reports and explanatory statements of mem¬ 
bers in charge, made in presenting a bill for pas¬ 
sage, have l^n held to be a legitimate aid to the 
interpretation of a statute when its language is 
doubtful or obscure. Duplex Printing Press Co. 
V. Derring, 254 U. S. 443j 475, 65 L. ed. 354, 16 
A. L. E. 196,41 Sup. Ct. Rep. 172. But when, tak¬ 
ing the act as a whole, the effect of the langua^ 
used is clear to the court, extraneous aid like tins 
can not control the interpretation. Pennsylvania 
R. Co. V. International Coal Min. Co., 230 U. S. 
184,198, 57 L. ed. 1446,1451,33 Sup. Ct. Rep. 893, 
Arm. Cas. 1915A, 315; Caminetti v. United States, 
242 U. S. 470, 490, 61 L. ed. 442, 455, L. R. A. 
1917F, 502,37 Sup. Ct. Rep. 192, Ann. Cas. 1917B, 
1168. Such aids are only admissible to solve 
doubt, and not to create it.” 

The discussion between Senators Henderson and 
Smoot, therefore, is not admissible to throw doubt on 
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the otherwise plain meaning of the language of the 
statute and we insist that a resort to legishitive his¬ 
tory is unnecessary. Howcv’er, if we resort to the en¬ 
tire legislative history of this act it will be shown that 
the discussion between Senators Henderson and Smoot 
had no effect upon the ultimate law as adopted. The 
Minerals Belief Section was originally introduced by 
Senator Henderson as part of the Senate amendment 
to the biU, passed by the House, known as the Dent Bill 
(H. B. 13274) authorizing the Secretary of War to 
consider and settle informal contracts. As originallv 
introduced on January 20, 1919 (Cong. Bee. 65 Cong. 
3rd Sess., p. 2310), it was offered as a new Section 7. 
Mr. Smoot objected to the l^guage ‘‘for acquiring 
property’^ (p. 2311) and Senator Henderson consented 
that this should go out. The bill passed the Senate as 
amended but is not printed in the record as it was sent 
to conference. The conferees failed to agree and 
several times reported their disagreement to the 
House. On February 11,1919 (p. 3316), the conferees 
submitted to tlie House a report in which the War 
Minerals Section is reported as Section 5 (p. 3317), a 
pertinent part of which follows: 

“Sec. 5: That, the Secretary of the Interior be, 
and is hereby authorized to adjust, pay or dis¬ 
charge any agreement, express or implied, upon a 
fair and equitable basis, the amount or amoxmts 
of money heretofore invested, or contracted to be 
invested, and obligations incurred in good faith 
by any person • • * for producing or in good faith 
acquiring property for producing within the 
United States 

And provide further for payment of 



^^all the amounts of such losses and damages as 
he, the said Secretary, shall find and determine to 
have been sustained by reason of having made 
such investments for said purposes/’ 


This bill as agreed on in conference, it is seen, did 
not limit payment to claimants ’ net losses. It provided 
that the Secretary should “adjust, pay or discharge 
any agreement, express ^r implied, upon a fail* and 
equitable basis” the amount or amounts of money in¬ 
vested in good faith by any person “for producing or 
in good faith acquiring property for producing "within 
the United States” one or more of the named minerals. 
It further authorized the payment “of such losses and 
damages” as the Secretary might determine to be just 
and equitable. 

The House disagreed to this conference report and 
many objections were urged. But no objection was 
suggested to the authorization to pay losses arising 
from “in good faith acquiring property for produc¬ 
ing” these minerals. The committee on Mines and 
Mining considered this amendment and on February 
28, 1919 (p. 4259), through Mr. Foster speaking for 
the committee, moved to instruct the managers on the 
part of the House to agree to the Senate amendment 
with Section 5 as now in the law as an amendment. 
This committee considered this amendment “section 
by section and paragraph by paragraph” and re¬ 
drafted it (Mr. Foster’s statement, pp. 4261, 4262). 
Mr. Foster and other committee members undertook to 
justify to the House a biU reimbursing the losses of 
war mineral claimants, and the biU as agreed on in 
committee, and called particular attention to the safe¬ 
guards thrown around the authorization to the Secre.- 
tary to pay claimants’ losses. Among other things, it 


is pointed ont that the committee bill limited payments 
to net losses and to those who produced or pr^ared 
to prodnce at the request of the Government. The 
third and fourth provisos of the act were stressed as 
prohibiting payments for ‘^holes in the ground’’ and 
speculative ventures of any kind, and as requiring that 
the property for or upon which expenditures were 
made must have contained one or more of the minerals 
in commercial quantities. No suggestion was made 
in meeting the opposition to this measure that the 
phrase ^‘by reason of producing or preparing to pro¬ 
duce” was in any sense different from, or narrower 
than, the phrase “for producing or acquiring property 
for producing” which was agreed on in conference. 
It is certain that if the committee on Mines and Min¬ 
ing, who were interested in overcoming strenuous ob¬ 
jections to this legislation iii the closing days of Con¬ 
gress, had considered that this change of phraseologj' 
limited the obligation of the Government any further 
than the phraseology used in the conference report, 
it would have urged such limitation as an additional 
answer to the objections to the bilL 

On the contrary, the changes of phraseology made 
by the Committee broadened the scope of the relief in¬ 
tended to be afforded by the act. Under the act as 
agreed on in conference authorizing the payment of 
expenditures “for producing or acquiring property 
for producing,” there was no relief to be afforded the 
claimant who did not produce or acquire property for 
producing, but who expended money and labor in 
otherwise preparing to produce. 

But under the phraseology prepared by the Commit¬ 
tee on Mines and Mining relief was afforded for the 
net losses occasioned as well by expenditures for labor 


and other like expenditures, as expenditures in ac¬ 
quiring property in preparing to produce. That the 
change of phraseology broadened the scope of the 
original bill in this regard is further conclusively 
shown by the fact that the bill as first introduced, and 
as reported out of conference, carried no provision 
that the claimant should satisfy the Secretary that his 
expenditures were for, or upon property, containing 
one of the named minerals in commerdal quantities. 
This safeguard was first put in the bill by the Com¬ 
mittee on Mines and Mining when it was changed to 
the theory of paying only tibe net losses ‘‘by reason 
of producing or preparing to produce’' from the theor/ 
of paying the expenditures “for producing or acquir¬ 
ing property for producing. ’ ’ 

This Committee, after going over the bill “step by 
step and paragraph by paragraph,” raised the limita¬ 
tion of payments from the few cases arising from “ac¬ 
quiring property for producing” to the more general 
class of those who suffered losses “by reason of pre¬ 
paring to produce. ’ ’ This more general class embraced 
the class of those ^‘acquiring property to produce.” 
Had the Committee intended by thus broadening the 
language of the act to exclude those claimants who lost 
by “acquiring property for producing,” surely it 
would not have, for the first time, inserted in the law 
that a claimant must satisfy the Secretary that his 
expenditures were for property containing one of the 
minerals in commercial quantities and his investments 
were not made for speculation, but in a legitimate at¬ 
tempt to produce, without Jimiting such expenditures 
and such investments to other than those in acquiring 
mining property by lease or purchase. 

The general language of the enabling clause author- 




izing the Secretary to pay the net losses “by reason 
of producing or preparing to produce’’embraces the 
petitioner’s claim for losses arising from his contract 
of purchase. The language of the provisos, that the 
claimant must satisfy the Secretary that his expendi¬ 
tures were for property containing one of the named 
minerals in commercial quantities, and that his in¬ 
vestments were not for speculative purposes, clearly 
authorizes the consideration, in arriving at his net 
losses, of his expenditures for his contract of purchase. 
The legislative history of the act confirms the plain 
language of the act that the Secretary is authorized to 
pay the net losses of a claimant, who in good faith and 
in a legitimate attempt to produce, makes expendi¬ 
tures for acquiring property as the first step in the 
preparation to produce manganese at the request of 
the Government. 

Further resort to subsequent legislative history is 
made by counsel for appellant to determine the mean¬ 
ing of language employed in the act, counsel indulging 
the deduction that because Congress did not change 
the terms of the act it agreed with the construction 
which the Secretary put upon the law. (Brief for ap¬ 
pellant, p. 15.) This subsequent history of the act by 
no means justifies wresting the language of the act 
from its plain meaning. Many considerations may 
have contributed to the non-action of Congress. If we 
are permitted to speculate, as counsel for appellant 
has done, we would say that Congress agreed with the 
statements made by Congressman TVingo, who framed 
the original act for the Committee on Mines & Mining 
(Hearings, 66th Cong. 2nd Sess. Committee on Mines 
& Mining, p. 55), who declared that the authorization 
to pay net losses arising out of lease or purchase of 


property, was cieai and needed no interpretation or 
am^dment (Hearings, 66tii Cong. 2nd Sees., pp. 303, 
543, 548). 

This Conunittee, after these hearings, in its r^^rt 
No. 762 (66th Cong. 2nd Session) on the am^idment, 
said: 

‘‘The Committee is of opinion that the Commis¬ 
sion erred in its interpretation of the legislative 
intent, its application of the pro'^sions of the act, 
and the application of the provisions of the,law 
to the facts.’’ 

This language is quite apt in this case. 



THE APPELLEE IS NOT BABRED FROM HAV¬ 
ING HIS CLAIM FOR SUCH NET LOSSES 
CONSIDERED BY THE SECRETARY BY 
REASON OF ms ACCEPTANCE" OF AN 
AWARD FOR OTHER LOSSES WHICH THE 
SECRETARY HAS CONSIDERED AND PAID. 

Even thon^ the law authorizes the payment it is 
now insisted that the claimant is barred fr<Hn asking 
the Secretary to pay sn<h amoimt as may be just and 
equitable to reimburse his net losses suffered by reason 
of his contract to purchase this mineral land because 
he accepted an award for other losses. The fact that 
this claim was filed along with items whidi were con¬ 
sidered on their merits, no more estops him from 
again asking what he is xmder the law, “in Justice and 
equity entitled to” than if the claim had be^ sep¬ 
arately filed and refused for the identical reason of 
the Secretary’s lack of authority under the law to pay 



it. This portion of the daim was, mider former rul¬ 
ings, ‘^dedncted’^ by the Commission (E. p. 6) before 
considering and reporting on the rest of the claim, or 
as said by the Assistant Secretary, ‘‘eliminated’^ (E. 
p. 8) because not “repayable under the law.” 

When the petition for r^earing this decision was 
filed with the Secretary it was not refused on the 
ground that the claimant was estopped by his ac¬ 
ceptance of the'' award for the other items of the 
claim, but upon the sole ground that Congress had not 
authorized such payments. The pole star by which 
the Secretary should and will steer his course in the 
performance of a duty imposed upon him by Congressj 
is the intent of Congress. When he has misconceived 
this intent and the court corrects his unwitting refusal 
to exercise authority conferred upon him, it is incon¬ 
ceivable that he would refuse to carry out this intent 
and decline to pay a perfectly and concededly just 
claim upon any such fiimsy ground as that the claimant 
had accepted a just award for other losses. 

This claim, as pointed out by counsel for appellant, 
is not founded upon contractual right, but rests upon 
the statutory authorization to the Secretary to pay all 
just claims. The proceedings before the Secretary 
were not adversary; it was not a matter in dispute be¬ 
tween claimant on the one hand and the Government 
on the other, but merely an examination into the jus¬ 
tice and equity of the claim. If the law authorizes the 
payment the justice and equity of the claim is conceded. 
The payment of the award for the clear loss which the 
Secretary found upon proof it was his duty to pay did 
not constitute a compromise of any claim in dispute, 
and no estoppel by implication or otherwise arises. 



It was hardly contemplated by Congress that a claim¬ 
ant who accepted an award which the Secretary fonnd 
jnst conld not again assert a claim for a loss which 
the Secretary had refused to consider under a plain 
misapprehension of the law. Surely in this case Con¬ 
gress had no dream that technical legal defenses should 
be made in mere matters of procedure. In addition to 
this, the whole spirit of the original and amended acts 
is one of fair treatment. If ihe law authorizes this 
payment nothing could be more unfair than to attempt 
to apply the doctrine of estoppel in order not to do jus¬ 
tice and equity. 

Finally, the amended act provides: 

‘‘If in claims passed upon under said act awards 
have been deni^ or made on rulings contrary to 
the provisions of this amendment, or through mis¬ 
calculation, the Secretary of the Interior may 
award proper amounts or additional amounts. 

This amendment speaks the intent of Congress that 
justice and equity should be done. Counsel for appel¬ 
lant confines the authorization to the Secretary to 
award additional amounts to those cases denied be¬ 
cause of lack of direct request, and cases of errors re¬ 
sulting from mistaken figures. 

This amendment authorizes the Secretary to allow 
any claim which has been improperly denied, and to 
allow additional amounts upon any award that had been 
made contrary to the provisions of the amendment, or 
through miscalculation, and effectually disposes of the 
contention that the appellee herein is estopped from 
asserting this claim. 


THIS IS NOT A SXHT AGAINST THE UNITED 

STATES. 

Mandamus in this case is not sought to obtain judg¬ 
ment against the United States but merely to compel 
an administrative officer to exercise his duty under the 
courts construction of his authority, which he has re¬ 
fused to exercise because of a misapprehension of the 
law. The fact that it may necessarily result in the 
Secretary’s awarding the claimant $9,600 is ‘‘purely a 
fortuitous circumstance.” 

As said by the Si^reme Court in Louisville Cement 
Company v. Int. Com. Comm., supra, already quoted 
herein: 

“The unusual and purely fortuitous circum¬ 
stance, that the character of this jurisdictional 
limitation on the power of the Commission chances 
to be such that tiie giving of a correct construc¬ 
tion to it must result in determining the character 
of the decision whidi the Commission must render 
when the case is returned to it, cannot affect the 
power of this court or that of tiie lower courts to 
define what that jurisdiction is under the act of 
Congress or the duty of the Commission to accept 
and act upon such d^nition when announced.” 

The “fortuitous circumstance” which causes coun¬ 
sel to concede that the claimant had a bona fide loss 
of $9,600 on his contract of purchase, and that if such 
loss is repayable under the law, an award must be 
made him in that amount, draws the issue very sharply 
on the real question in the case, namely, has the Secre¬ 
tary authority under the law to pay a bona fide loss on 


a contract to pnrchaae manganese l^d in preparing to 
produce, or prodndng, such mineral at the request of 
and for his Government at war? 

We insist there is such authority, and that the judg¬ 
ment of the court below should be affirmed. 

Eespectfully submitted. 


Leslie C. Gaenett, 
Bxjkgess W. Mabshall. 
Attorneys for Appellee. 


